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Court of Appeals of the District of Columbia 

I 

I 

— 

No. 5626. j 

James McDonald, Jr., Appellant, 

i 

vs. j 

Fulton Trust Company of New York et all. 

I 

I 

■ 1 

l 

a Supreme Court of the District of Columbia. 

In Equity. j 

No. 40082. | 

James McDonald, Jr., Plaintiff, 

vs. 

Beulah McDonald et al., Defendants. ! 

i 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court o|f the Dis¬ 
trict of Columbia, at the City of Washington, in!said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the abo\je-entitled 
cause, to wit: 

1 In the Supreme Court of the District of Columbia. 

Equity. No. 40082. j 

I 

James McDonald, Jr., Plaintiff, 

vs. 

Beulah McDonald et al., Defendants. 

Exhibit “A” to Bill of Complaint. 

Filed May 6, 1922. ! j 

(A) I James McDonald a citizen of the United States 
of America at present residing at 57 Cadogan Square 
London England—temporarily—make this as arid declare 


1—5626a 
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James mc doxald, jr., vs. 


it to be my last Will and Testament. All previous Wills 
are hereby revoked. 

(B) I request that all my debts at the time of my death 
and all the expenses attending* my death and funeral be paid 
as promptly as possible and that my wife and all others who 
are dependent on me and are provided for in this Will, be 
supplied with such funds as may be necessary for them 
pending* the carrying out of the provisions hereinafter 
stated applying to them. 

(C) I bequeath to the following named persons—during 
their lives—the Annuities stated, to be paid to them at such 
times and in such amounts as thev mav desire: 

♦ V 

To Mrs. Xellie Carpenter My Niece Three thousand dol¬ 
lars ($3000x). 

To Mrs. C. H. Falloon My Mother-in-law Twenty-four 
hundred dollars ($2400x). 

To Mrs. Sarah E. Fraser My Cousin by Marriage Twelve 
hundred dollars ($1200x). 

2 To Mrs. Helen B. Rule My Sister-in-law Nine hun¬ 

dred dollars ($900x). 

To Mr. Robert Sanders My Brother-in-law Twelve hun¬ 
dred dollars ($1200x). 

(D) I bequeath to the following named persons the 
amounts stated, to be paid to them as soon as legal formal¬ 
ities and financial arrangements will permit. 

To Mrs. Flora Lourie My Grand Niece Twenty thousand 
dollars ($20,000x). 

To Mrs. May Affeld Adopted Child of my Sister Ten 
thousand dollars ($10,000x). 

To Mrs. Mamie Edwards, My Cousin (second) Ten thou¬ 
sand dollars ($10,000x). 

To Miss Helen Fraser of Columbus, Ohio, Five thousand 
dollars ($5000x). 

To Miss May Fraser of Columbus, Ohio, Five thousand 
dollars ($5000x). 

To Miss Jessie Fraser of Columbus, Ohio, Five thousand 
dollars ($5000x). 

To Miss Clara Bowen of Pierre S. Dakota Ten thousand 
dollars ($10,000x). 

To Miss Lillie Bowen of Pierre S. Dakota Ten thousand 
dollars ($10,000x). 

To Mrs. Hugh Gibson of Cincinnati, 0. Three thousand 
dollars ($3000x). 
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To Mrs. James Holmes of Cincinnati, 0. Three thousand 
dollars ($3000x). j 

To Mrs. Mary Weitzel of Cincinnati, 0. Three thousand 
dollars ($3000x). ! 

To Mrs. Alex Murison of Chicago, Ill. Three thousand 
dollars ($3000x). j 

To Mrs. Cora E. Rower of Wayne, Pa. Ten thousand 
dollars ($10,000x). j 

To Mr. J. McD. Holtzinger of Wayne, Pa. Ten thousand 
dollars ($10,000x). j 

To Mr. Wm. R. Palmer, of Chicago, Ill. Three thousand 
dollars ($3,000x). I 

To the Protestant Widows and Old Men’s Homj^ in Cin¬ 
cinnati, 0. Ten thousand dollars ($10,000x). 

3 (E) I bequeath to Alis T. Wrench my Stejj) Daugh¬ 

ter in trust for her two children Dilkusha ^n- John 
Wrench and her Nephew James Jeram Briggs thj> sum of 
Sixty thousand dollars ($60,000x) being twenty thousand 
dollars ($20,000x) for each of the three. She ma\j pay out 
any part or all of both interest and principal that may be 
necessary for their proper support and education and when 
they arrive at legal age she may either pay over to them 

the amount then due or continue to them as much afe mav be 

| * 

sufficient for their support until they reach th^ age of 
thirty vears when she must pav over to them the amounts 
then due to them. If anv of the three should die in the 

* I 

meantime leaving no issue—the shares of the deceased shall 
be divided share and share alike between the survivors. 

(F) I bequeath to the following named Servants—pro¬ 
vided thev are still in mv service at the time of my death: 

To Christina Watson Housekeeper One thousand pound- 
sterling (£1000). j 

To Mrs. Johnson Cook One thousand pounds j sterling 

(£1000). I 

To Jessie Kittredge Housemaid Six hundredj pounds 
sterling (£600). j 

To J. Walter Jones Butler Eight hundred pounds sterling 
(£800). " | 

I also cancel Jones indebtedness to me of £400. 

(G) I bequeath to my Wife Charlotte Jane Isabelle—if 
she survives me Six hundred shares (600) of the stock of 
the Standard Oil Co. of New Jersey and a Jro rata 
(600/983383) of the stocks of all the companies formerly 
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subsidiaries of the said Standard Oil Co. of New Jersey 
Stocks of which I am the owner at the time of my death. 
This is in addition to the one hundred and fifty 

4 thousand dollars ($150,000x) due to her from me 
under our ante-nuptial agreement. 

If she shall have died before me and I have not other¬ 
wise provided by will or codicil one third (V 3 ) of this be¬ 
quest shall go to her Son Arthur B. Campbell, one third (%) 
to her sister Mrs. Bernard Meuser—or issue—and one third 
(%) to my Niece Nellie Carpenter her issue or direct de¬ 
scendants. In the event of any of these three having died 
leaving no issue or direct descendants the share or shares 
of the deceased shall go to the survivor or survivors, or the 
issue or direct descendants of such survivor or survivors. 

(H) I bequeath to my wife—Charlotte Jane Isabelle—in 
trust for her Son Arthur B. Campbell two hundred (200) 
shares of the stock of the Standard Oil Co. of New Jersey 
and a pro rata (200/983383) of the stocks of all the Com¬ 
panies formerlv subsidiarv to the said Standard Oil Co. of 
New Jersey of which I am owner of stocks at the time of my 
death. She may pay over to him any part or all of both in¬ 
terest and principal as she may deem desirable until he 
reaches the age of thirty years when she must pay over to 
him the entire amount then remaining in the fund. 

(I) 1 bequeath to my son James McDonald'Jr. an Annuity 
of ten thousand dollars $10,000x until he reaches the age of 
twenty-six (26) years—After that age until he reaches the 
age of thirty (30) years the Annuity shall be twelve thou¬ 
sand dollars ($12,000x). From the age of thirty (30) years 
during his life or until the estate is divided as hereinafter 
provided the Annuity shall be fifteen ! thousand dollars 
($15,000). James shall also have an annual allowance of 
twenty-five hundred dollars ($2500x) for each child his 

wife may bear him until the 'child reaches the age of 

5 fifteen years (15) after that the allowance shall be 
three thousand dollars ($3000) until the child reaches 

the age of twenty-one (21) years. 

(J) I bequeath to James my library now contained in my 
present residence on condition that he keeps it intact for his 
eldest son after his own death. The executors shall pay 
the expenses of packing and transport to such place as 
James may designate I also bequeath to James the jewelry 
now in my possession which was worn by his Mother as 
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family jewels. These jewels may be worn by liis >Vife dur¬ 
ing her lifetime. After her death the jewelry shall igo to her 
eldest son or his issue if he shall have died leaving }ssue. If 
the eldest son shall have died leaving no issue the jewels 
shall go to the next eldest son or his issue or failing such to 
the third eldest — or issue my desire being that thq jewelry 
continues to be worn by a McDonald so long as a cjlirect de¬ 
scendant of mine is alive. If no son of James or issue of a 
son is living at the time of the death of his wife the jewelry 
shall go to the eldest living daughter. I also becjueath to 
James all the pictures and other effects—now contained 
in my present residence—which are in any way qonnected 
with himself, his Mother’s family—or mv own—thq McDon¬ 
ald—family except a portrait of myself by Nowell which is 
the property of my wife, Charlotte J. Isabelle. 

(K) I herebv authorize the executors to invest in anv 
business of which they approve and in the management of 
which James must take an active part any sum not exceed¬ 
ing One hundred thousand dollars ($100,000x). Ajll profits 
resulting from the investment shall go entirely to Jlames but 
the principal shall remain part of the estate until the estate 
is divided in accordance with the provisions hereinbefore 

stated and mav be recalled by the executors if they 
6 deem it desirable to do so before the division takes 

place. I also hereby authorize my executory to have 
built for James a residence at such time and place hs he may 
designate at a cost of not exceeding thirty thousand 
dollars ($30,000x). ! 

(L) There being a mortgage of eight thousand pounds 
(£8000.) on my residence 57 Cadogan Square London Eng. 
and as I do not desire to increase my investment in Eng¬ 
land if the present holder of the mortgage will not consent 
to extend the time for a period not exceeding t^vo years 
or if the Mortgage cannot be transferred to solme other 
party on the same terms and for a period not Exceeding 
two years—the property shall be sold as soon aq this can 
be done without too great a sacrifice. If however the 
present holder of the mortgage or a successor on the same 
terms shall extend the time of the mortgage for a term 
not exceeding two years (2) my wife may occupy it for 
any part or all of that period the executors paying all in¬ 
terest, rates, taxes, ground rent and insurance during her 
occupancy. At the expiration of the two years dr earlier 
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it* mv wife should cease to occupy it, the property shall 
be sold the proceeds to be part of the estate. The pictures, 
furniture—ornaments and all other effects contained in 
the house—excepting such as may still remain which I 
hereinbefore bequeathed to James, and my portrait by 
Nowell the property of my wife—and all other properties 
and effects which are the personal effects of my wife— 
shall be divided equally between my wife and James in 
such manner as tliev may agree on between themselves. 

(M) Each child of James, by his wife, shall after reach¬ 
ing the age of twenty-one (21) years receive an Annuity 
of four thousand dollars ($4000x) until the oldest surviv¬ 
ing one shall reach the age of thirty (30) years when 

7 if James is still living the estate shall be divided as 
follows: One half ('VL>) shall go to James the re¬ 
maining one half (M>) shall be divided between the chil¬ 
dren share and share alike. If any of the children shall 
have died before reaching the age of thirty (30) years 
leaving a wife and child or children the share of such 
child shall go to the wife and child or children in such 

manner as the executors mav deem best. The share of 

* 

the child who has reached the age of thirtv vears shall 

be made over to him at once but the shares of those who 

have not reached that age shall be held in trust bv the 

executors and shall be made over to them as thev reach 

* 

the said age. The share or shares of anv child or cliil- 
dren who may have died before reaching said age leav¬ 
ing a wife and issue may be divided between the wife 
and issue at such time and in such manner as the execu¬ 
tors may deem best. This provision applies in the event 
of the deceased child being a woman in which case the 
word husband shall be substituted for that of wife. 

(N) If James should die leaving a wife and issue the 
widow shall receive from the Estate an annual allowance 
of fifteen thousand dollars ($15000x) until the first child 
of James shall reach the age of thirty (30) years when if 
still living she shall receive one third (%) of the estate 
the remaining two thirds (%) shall be divided among the 
issue in the manner set forth in paragraph M. 

(O) If James should die leaving a widow but no chil¬ 
dren or issue of children, the Widow shall receive one 
third of the estate and the remaining tvro-thirds (%) shall 
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I 

be divided equally between my Niece Nellie Carpenter or 
her direct descendants—the direct descendants of jmy pres¬ 
ent wife—the direct descendants of my first wif|e (Carre 
Rule) and the Protestant Widows and Old Men’s Home in 
Cincinnati, 0. j 

8 (P) If James should die leaving neither widow 
nor issue nor direct descendants of issue tjhe entire 

estate shall be equally divided between the beijeficiaries 
named and in the manner set forth in Paragraph 0. 

(Q) If James should die leaving a Widow she shall have 
during her life the use free of rent of any residence that 
may have been built for James under the provision set 
forth in Paragraph K. 

(R) I hereby appoint Lawrence Maxwell of Cincinnati, 
0. and the Fulton Trust Co. 149 Broadway New York to 
be the first executors of this Will and Testament. They 
shall have as full and complete powers as regards the 
management of the estate as I myself would have if liv¬ 
ing—it being understood however that they sljall carry 
out all the provisions set forth in this Will and any Codicil 
or Codicils I may hereafter make to it. Thev shall have 
power to nominate a successor to either of them who may 
desire to retire from the Executorship or who piay from 
anv cause be unable to fulfil- the duties of executor. This 

* m I 

authority shall extend to all their successors. In j the event 
that—from some unforseen reason onlv one of the execu- 
tors is available to attend to any matter requiring imme¬ 
diate attention such executor shall have all the jjower and 
authority that could be exercised by the two bcting to¬ 
gether. If a successor to a retiring director has not been 
nominated prior to the retiring executor having ceased to 
act—the remaining executor shall in consultatioji with my 
son James—if he is then living—nominate the jsuccessor. 
If James is not then living the surviving ex-executor shall 
with the approval of the court having jurisdiction nomi¬ 
nate the successor. It is natural and desirable that 

9 the Fulton Trust Company should be the custodian 
of the assets of the estate but all transactions of 

any nature outside of those demanded by the provisions 
this Will and any Codicils shall have the approval of the 
other if another exists at the time. As long as Lawrence 
Maxwell continues to be an executor he shall — full charge 
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of all legal matters pertaining to the executorship. The 
executors shall have the power to have this Will probated 
in anv court they may select—if in the meantime I have 

•/ v * 

not acquired a residence in the United States. The execu¬ 
tors shall receive such remuneration as is customary in 
such cases and shall not be required to furnish any bond 
or security. 

(S) I desire that this Will shall not be made public if 
this can be legally avoided. 

O v 

Witness my hand — Seal this twenty-sixth Day of June 
1913. 

JAMES McDONALD. [j. mc d. seal.] 
Witnesses. 

We the undersigned bear witness that James McDonald 
is well known to us personally that he has declared to us 
that this document is his last Will and Testament, that 
we have seen him sign and seal it, and that we fully be¬ 
lieve him to be in such condition both physically and men¬ 
tally as to enable him to make a Will with due care and 
consideration. We have further heard him declare that 
he is a citizen of the United States of America at present 
residing in London i England but having the intention of 
returning to and again taking up his residence in 
10 the United States when circumstances will permit. 

F. E. POWELL, 

Rockwood, Walton-on-Thames. 
JAMES S. HACK, 

“Conway,” Hallswelle Road, 

Golder’$ Green, N. W. 

I, James McDonald a citizen of the United States of 
America, at present temporarily residing at Number 57 
Cadogan Square London England do make publish and de¬ 
clare this to be a Codicil to mv last Will and Testament 

•* 

bearing date the 26th day of June in the year One thou¬ 
sand nine hundred and thirteen in manner and form fol¬ 
lowing that is to say 

First:—I do hereby revoke and annul the annuity of 
Three thousand Dollars given and bequeathed to my niece 
Mrs. Nellie Carpenter by paragraph C. of my said will and 
in place and stead thereof I give and bequeath unto my 
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said niece Mrs. Nellie Carpenter an annuity of Three thou¬ 
sand six hundred Dollars during her natural life. 

Second:—I do hereby revoke and annul the annuity of 
Two thousand four hundred Dollars a year given and be¬ 
queathed to my mother-in-law Mrs. C. H. Falloon by para¬ 
graph C. of my said will for and during her natjural life 
and in place and stead thereof I give and bequeath unto 
mv said mother-in-law Mrs. C. H. Falloon an annuity of 

* m I 

Three thousand Dollars during her natural life. 

Third:—I hereby revoke and annul the paragraph of my 
said will designated “I” and in the place and stead thereof 

I do hereby give and bequeath to my son James McDonald 

an annuitv of Fifteen thousand Dollars until he! reaches 
•/ 

the age of twentv-six years after that age until lid reaches 
the age of thirty years the annuity shall be Eighteen 

II thousand Dollars from the age of thirty years dur¬ 
ing his life or until the estate is divided as provided 

in said will the annuity shall be Twenty thousand Dollars 
James shall also have an additional annuitv of jTwentv- 
five hundred Dollars for each child his wife may bear 
him and living at my decease until the child reaches the 
age of fifteen years after that the said additional! annuity 
shall be Three thousand Dollars until the child reaches the 


age of twentv one vears. 

Fourth:—I hereby revoke and annul the latter part of the 
paragraph of my said will designated U J” which reads as 
follows: “I also bequeath to James all the pictures and 
other effects now contained in my present residence which 
are in any way connected with himself his motherfs family 
or my own the McDonald family except a portrait <j)f myself 
by Nowell which is the property of my wife Chrirlotte J. 
Isabelle’ 7 and I also revoke and annul the latter pa|rt of the 
paragraph of my said will designated “L” which reads as 
follows: —“the pictures furniture ornaments and all other 
effects contained in the house excepting such as pay still 
remain which I hereinbefore bequeathed to James and my 
portrait by Nowell the property of my wife and lall other 
properties and effects which are the personal effects of my 
wife shall be divided equally between my wife arid James 
in such manner as they may agree on between thepselves” 
and in place and stead thereof I hereby provide asj follows: 
All my household furniture useful and ornamental china 
engravings paintings statuary bronzes and all otfyer works 
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of art ornament or curiosity of which I was possessed 

12 previous to my marriage to my present wife I give 
and bequeath unto my son James McDonald and all 

household furniture useful and ornamental china engrav¬ 
ings paintings statuary bronzes and all other works of art 
ornament or curiosity which I have acquired since my mar¬ 
riage to my present wife I give and bequeath unto my wife 
Charlotte J. Isabelle McDonald. 

Fifth:—It is mv; will and I herebv direct that I be in- 

^ • 

terred in the mausoleum situated in my plot in Brompton 
Cemetery, London, England, and I hereby give and devise 
my said plot of ground in the said Brompton Cemetery with 
the mausoleum erected thereon unto my said son James to 
have and to hold the same unto him his heirs and assigns 
forever. 

And it is my will and I desire that the remains of my 
present wife be placed in the mausoleum in my said plot in 
said Brompton Cemetery if my said wife should so desire. 

Sixth:—I hereby revoke all and every part of the para¬ 
graph of my said will designated “K” and in place and 
stead thereof I hereby authorize and empower my said Ex¬ 
ecutors to advance unto mv said son James from mv said 

• » 

estate a sum not to exceed Fiftv thousand Dollars and I 
hereby give and bequeath the same unto my said son James 
for the purpose of erecting a house at such time and place 
as mv said son James mav designate. 

Lastly:—In all other respects I do hereby ratify and 
confirm my said will and hereby republish and declare the 
same except as herein and hereby modified to be my last 
will and testament. 

In Witness Whereof I have hereunto set my hand 

13 and affixed my seal this the fourteenth day of April 
in the vear One thousand nine hundred and fourteen. 

james McDonald, [seal.] 

Signed sealed published and declared by the testator 

James McDonald as and for a codicil to his last will and 

testament in the presence of the undersigned who at his 

request in his presence and in the presence of each other 

have hereunto subscribed their names as witnesses. 

That the said James McDonald is well known to us per- 

sonallv and that we fullv believe him to be in such condition 
•» * 

both physicially and mentally as to enable him to make a 
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will with due care and consideration. We further heard 
him declare that he is a citizen of the United States of 
America at present temporarily residing in London Eng¬ 
land but having the intention of returning to and tjaking up 
his residence in the United States in the near futuife. 

ARTHUR J. MORRIS, 

602 West 137th St., N. f. Citv. 

JOHN A. MACK, 

650 West 163rd St., N. Y. City. 


14 


Decree. 

Filed May 10,1926. 


* 


This cause coming on to be heard upon the petition of the 
Fulton Trust Company of New York and Joseph IS. Gray- 
don, (substituted as Executor and Trustee for Lawrence 
Maxwell, resigned, by order entered herein February 10, 
1926), the Executors of and Trustees under the Last Will 
and Testament of James McDonald, deceased, and; the man- 
date, judgment and opinion of the Court of Appeals of the 
District of Columbia therewith submitted, and after careful 
consideration thereof, it is this 10th day of May, jl926, ad¬ 
judged, ordered and decreed: 

I. That the general trust provisions contained in the Last 
Will and Testament of said testator executed June 26, 1913, 
as modified by the Codicil thereto executed April 14tli, 1914, 
are valid and do not violate Section 1023 of thej Code or 
any other provision of law in force in the Distrijct of Co¬ 
lumbia, and that as construed by the Court of Apbeals, the 
true intention of the testator as expressed in said trust 
provisions of his will and codicil was and is j 

(a) That upon the death of the testator, James Mc¬ 
Donald, the appellant, James McDonald, Jr., took a present 
vested interest in the undivided one-half of the testator’s 
estate after the payment of debts, specific legacies, an¬ 
nuities and costs of administration, the corpus thereof to 
be paid to said James by the Executors under the Will when 
his oldest child living at the testator’s death shall reach the 
age of thirty years. 

(b) That pending the payment to said James oi the prin¬ 
cipal of his one-half interest in said estate he is Entitled to 
receive, and the said Executors and Trustees shill pay to 
him—in addition to the annuity provided for him by the 
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codicil of said will—the cash income upon the said one-half 
interest accrued thereon to this date and the future cash 
income thereon from time to time as the same shall accrue 
hereafter. 

(c) That upon the death of the testator, James Mc¬ 
Donald, the infant defendants and appellees, James Mc¬ 
Donald, Third, and Robert Alexander McDonald, 

15 took a present vested interest in the remaining one- 
half of the estate of said testator after the payment 

of debts, specific legacies, annuities and costs of adminis¬ 
tration, the same to be divided between them, share and 
share alike; such division and distribution to be made when 
the oldest of said children shall reach the age of thirty 
years, and otherwise as provided by the terms of the will. 

II. That in so far as the decree entered herein Novem¬ 
ber 28th, 1924, conflicts herewith, the same is hereby modi¬ 
fied and set aside; 

III. That said Executors and Trustees be and they are 

* 

herebv authorized and directed to restate their tentative 
* 

First Account as Trustees tiled by them October 16, 1925, 
and to charge to the corpus of the trust estate all debts, 
specific legacies, annuities, commissions, counsel fees and 
other costs of administration which may have been de¬ 
ducted from the income (excepting commissions heretofore 
allowed upon income), and to show in said Account the 
net principal of the estate to be retained by them as Trus¬ 
tees and the net cash income therefrom, one-half of which 
net income shall be paid over and distributed to the plain¬ 
tiff, James McDonald, Jr., upon executing and delivering 
to said Executors and Trustees the usual refunding bond 

to save them harmless • 

* 

IV. That upon further consideration of the petition of 
said Executors and Trustees, they are herebv authorized 
and directed to pay to their counsel, Messrs. McKenney & 
Flannery, of Washington, D. C., and Messrs. DeWitt, Lock- 
man & DeWitt, of i New York, N. Y., in addition to the 
amounts shown to have been paid them by their tentative 
First Account, the total sum of one hundred thousand Dol¬ 
lars ($100,000.00), in full for all services rendered by said 
counsel in the aforesaid litigation and such further services 
as they may be called upon to render to carry this decree 

into effect, and said Executors and Trustees are fur- 

16 ther authorized and directed to pay to Ralph D. 
Quinter, Esquire, Guardian ad litem of the infant 
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defendants, James McDonald, Third, and Robert Alexander 
McDonald, the sum of five thousand Dollars ($5,000.00), in 
full for all services rendered by him to the date of this de¬ 
cree. All of said fees and allowances shall be deducted 
from the corpus of said trust estate. 

V. That said Executors and Trustees shall hereafter, at 
appropriate periods, pay over to said James McDonald, Jr., 
his share in the cash income derived from his on^-half un¬ 
divided interest in said trust estate; 

VI. That said Executors and Trustees are hereby fur¬ 
ther directed to transfer and deliver to James McDonald, 
Jr., or his assigns, the securities set forth in their Special 
Account showing the investment of the legacy of $50,000 
given to James McDonald, Jr., for the erection of! a house, 
together with any unpaid income therefrom; 

VII. That jurisdiction of this cause is hereby! retained 
for such further orders or instructions regarding the ad¬ 
ministration of the trusts created by said will, copsistently 
with the foregoing, as may be deemed necessary ppon ap¬ 
plication of anv of the parties hereto. 

F. L. SIDDOi^S, 

Justice. 

j 

Plaintiff, Jas. McDonald, Jr., consents to this d|ecree. 

HAMILTON & HAMILTON, 

M. M. ALLISON, | 

Atty -. for Pltff. 

DeWITT, LOCKMAN & DeWIT|T, 
McKENNEY & FLANNERY, 

' i 

Attys. for Exrs. & Trustees. 

No objection. 

RALPH D. QUINTEjR, 

Guardian ad Litem. 

17 Petition of Fulton Trust Company of New York and 

Joseph S. Gray don, Trustees. 

Filed January 3, 1927. 

******* 

To the Supreme Court of the District of Columbia^ holding 

an Equity Court: 

The petition of the Fulton Trust Company of Njew York 
and Joseph S. Gray don, Trustees of the Estate uf James 
McDonald, deceased, respectfully shows: 
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T. As directed bv the decree entered in the above entitled 

%> 

cause May 10th, 1926, your petitioners, after making the 
payments therein, authorized and charging and deducting 
the same as therein directed, restated the nine Accounts of 
the Fulton Trust Company and Lawrence Maxwell, Execu¬ 
tors of the Last Will and Testament of said testator, ascer¬ 
tained the net principal of the estate to be retained by them 
as Trustees and the net income from the date of the testa- 
tor \s death—one-half of which net income tliev distributed 
and/or credited to James McDonald, Jr., and the other 
one-half of which they have retained, set aside and invested, 
as indicated in said Account, for James McDonald, III, and 
Robert Alexander McDonald, the infant children of said 
James McDonald, Jr., as directed by said decree and the 
mandate and opinion of the Court of Appeals of the Dis¬ 
trict of Columbia construing the will of said testator in this 
cause. 

II. In order to show their full compliance with said de¬ 
cree and to make a report of their transactions, your peti¬ 
tioners submit herewith as Exhibit A the First Account 
of Lawrence Maxwell and the Fulton Trust Company, 
Testamentary Trustees, from July 12, 1923, to September 
10th, 1925, as restated in accordance with said decree of 
May 10th, 1926, and a Supplement thereto of the Fulton 
Trust Company and Joseph S. Graydon, substituted 
18 trustee, from September 10th, 1925, to July 20th, 
1926, and pray that it may be read and considered 
as a part hereof and after such consideration that it may 
be approved by the court. Said Account has been duly sub¬ 
mitted for examination to counsel for James McDonald, 
Jr., and to Ralph D. Quinter, Esquire, guardian ad litem 
of said infant beneficiaries. Your petitioners have not been 
advised of any objections thereto and, in the absence of 
objection upon the part of said beneficiaries or their coun¬ 
sel, ask that it may be accepted by the court without the 
delay and expense attendant upon a reference to the 
Auditor. 

Said Account, in addition to restating and summarizing 
the Accounts of the Executors heretofore approved and 
passed by the Probate Court, fully sets forth all of the 
transactions of your petitioners and their predecessors in 
the management of said trust estate; the nature of the 
assets held by them; the nature and particulars of all 
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securities constituting the trust estate and whether re¬ 
ceived from the testator or resulting from investments or 
reinvestments made by the Executors and/or| Testa¬ 
mentary Trustees. 

* 

As has been shown in the proceedings in this chuse, the 
testator for many years prior to his death had been the 
representative in London, England, of the Standard Oil 
Company of New Jersey and his estate at the time of his 
decease consisted of large holdings of the stock of that Com¬ 
pany and its subsidiaries. From time to time, his Execu¬ 
tors and Testamentary Trustees received large additional 
amounts of stock in said Company and said subsidiaries 
as the result of stock dividend declarations and the exer¬ 
cise of rights of subscription attaching to the shares owned 
by the Estate, all of which are shown in said Accohnt, and 
as the result thereof there has been a great increase in the 
present value of the Estate, which is partially re- 
19 fleeted by the increase in the principal of the Estate 
based upon the par value of such shares. 

In order to comply with said decree of May 10, 1026, and 
make the large distributions of accumulated income to the 
defendant, James McDonald, Jr., and set aside the share 
of such income for said infant defendant beneficiaries, 
your petitioners disposed of a substantial amount of said 
stocks, some of which had been received by them ahd their 
predecessors as stock dividends and some of which con¬ 
stituted a part of the Estate at the time of testator js death. 
In disposing of said stocks, your petitioners endeavored 
to sell those which they believed, after careful stjidy and 
advice, were the least desirable to retain in the permanent 
trust. 

All investments of income to be retained for the afore¬ 
said infant beneficiaries have been made in carefully se¬ 
lected bonds authorized bv the Rules of this court!as suit- 

j ... i 

able for trustee investments, as is indicated in ^aid Ac¬ 
count. 

III. Among the assets of the trust estate wejre 1678 
shares of the 7% preferred stock of the Standard Oil Com¬ 
pany of New Jersey, appraised at the par value of $167,800 
and redeemable at 115. Said preferred shares have re¬ 
cently been called for redemption on March 15th, lj)27, and 
the shareholders were given a preference, on oil before 
November 29th, 1926, to subscribe for the new issup of 5% 


: 
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Debenture Bonds. After careful investigation and in the 
exercise of the discretion given them bv the will of the 
testator, as time did not permit them to obtain the previ¬ 
ous instructions of the court, your petitioners subscribed 
for their pro rata share of said bonds and were allotted 
$101,000, which they are advised and believe to be a good 
investment, and they ask that their action in this regard 
may receive the approval of the court, although the Equity 
Rule regarding investments does not specifically cover 
bonds of this character. 

20 IV. All of the stocks, bonds, and other securities 
comprising the trust estate are now in the custody 
and under the control of your petitioner, the Fulton Trust 
Company of New York, in New York City. Prior to his 
death, the testator had deposited his stocks and bonds with 
said Trust Company for safe-keeping and in paragraph 
*‘R” of his Last Will and Testament he expressed the wish 
that they should remain with said Company in the follow¬ 
ing language: 

“It is natural and desirable that the Fulton Trust Com¬ 
pany should be the custodian of the assets of the estate.” 

For convenience in administration, it is desirable that 
the securities be kept in the custody and under the control 
of the Fulton Trust Company in New York City as di¬ 
rected by the testator. Said Company is a banking and 
trust company incorporated and existing under the laws 
of the State of New York, and a member of the Federal 
Reserve System, having a full paid capital and surplus of 
$2,400,000 plus, and maintains its principal banking office 
at 149 Broadway, New York City, in close proximity to the 
financial center of New York City. Throughout the execu¬ 
torship the securities and property of the Estate have been 
inspected in New York City by the officers of the court and 
by the guardian ad litem of the infant beneficiaries and 
recently have been examined and checked by the guardian 
ad litem in this cause. 

Your petitioners have filed the power of attorney re¬ 
quired by Equity Rule 69, but have filed no undertaking or 
security for the reason that the testator, in his will, pro¬ 
vided that “ The Executors shall receive such remunera¬ 
tion as is customarv in such cases and shall not be re- 

* 

quired to furnish any bond or security,” and for the fur¬ 
ther reason that under the laws of the State of New York, 
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applicable to trust companies, the Fulton Trust Company, 
which holds the securities of said Estate, is authorized to 
serve as fiduciary without bond. Because of this 
21 provision in the will and the reciprocity extended 
under the law and practice of New York and the 
District of Columbia to corporate fiduciaries, no bond was 
required of the Executors by the Probate Court. 

V. In the Account presented herewith, your petitioners 
have retained a commission upon the income collected by 
them as Testamentary Trustees at the rate of fivfe (5) per 
cent heretofore fixed by the Probate Court, but; have de¬ 
ducted no commission upon the principal, hereby'reserving 
their right to a commission upon such principal, and the 
amount thereof, for further order of the court. 

Wherefore your petitioners pray: 

1. That their transactions as Testamentary Trustees, as 
indicated herein and in the Account herewith Submitted, 
may be approved; 

2. That their investments and reinvestments, a^ reported 
herein and indicated in said Account, may be approved; 

3. That the Court approve the action of your petitioners 
in filing no bond or undertaking; 

4. That thev mav be authorized to retain andl deduct a 

. v I 

commission of five (5) per cent upon the incohie of the 
trust estate, reserving their right to commissions! upon the 
principal thereof for further order of this court ;j 

5. That thev mav have such other and furtlief relief as 

* • 

the nature of the case may require. 

6. That jurisdiction of this cause may be retained for 
such further orders or instructions regarding the adminis¬ 
tration of the trust estate as may be deemed (necessary 
upon application of anv of the parties to this capse. 

FULTON TRUST COMPANY OF 
NEW YORK, 

By CHARLES M. VAN KLEECpK, 

Vice-President, 
JOSEPH S. GRAYDON, 

Petitioners. 

F. D. McKENNEY, 

.T. S. FLANNERY, 

G. B. CRAIGHILL, 

Attorneys for Petitioners . 

2—5626a 
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22 State of New York, 

City of New York , 

County of Neiv York , ss: 

I, Charles M. Van Kleeck, being first duly sworn, depose 
and sav that I am the Vice-President of the Fulton Trust 
Company of New York, a corporation, one of the petitioners 
herein; that I have read the petition by me subscribed as 
said Vice-President and know the contents thereof, and 
that the matters and things therein stated positively are 
true, and those stated on information and belief, I believe 
to be true. 

CHARLES M. VAN KLEECK. 


Subscribed and sworn to before me this 27th day of 
December, 1926. 

[seal.] CHRISTIAN J. BROWNLIE, 

Notary Public , Neiv York County. 

Answer of James McDonald to Petition of Trustees. 


Filed January 19, 1927. 
*###### 


To the Supreme Court of* the District of Columbia, holding 
an Equity Court: 


Now comes James McDonald, plaintiff in the above- 
entitled cause, and for answer to the petition of the Fulton 
Trust Company of New York and Joseph S. Gravdon, 
Trustees, respectfully says: 

1. That he has examined the first account of Lawrence 
Maxwell and the Fulton Trust Company, testamentary trus¬ 
tees, from June 12th, 1923, to September 10th, 1925, as re¬ 
stated in obedience to the decree of this Court dated Mav 

•* 

10th, 1926; and a supplement thereto of the Fulton Trust 

Company and Joseph S'. Gravdon, substituted Trustees, 

from September 10th, 1925, to July 20th, 1926, and 

23 has no objection to said accounts, and is willing that 

the same be accepted by the Court and approved 

without the delay and expense of a reference to the Auditor, 

in view’ of the fact that the said accounts have also been 

carefully examined and the vouchers filed therewith scru- 
* 

tinized by Ralph D. Quinter, Esq., Guardian ad litem of the 
infant beneficiaries. . 



19 


FULTON TRUST COMPANY OF NEW YORK ET Ap. 

2. That he has no objection to interpose to th^ approval 
of the transactions of said Trustees as shown in their 
report. Respondent especially approves the subscription 
by the Trustees to the 5% Debenture Bonds of the Stand¬ 
ard Oil Company of New Jersey as set out in paragraph 
three of the petition. 

3. Your respondent for the present offers nd objection 
to the assets of said trust estate remaining in tljie custody 
and under the control of the Fulton Trust Company of New 
York in New- York City, where they were placed and kept 
by the testator in his lifetime, and where they jhave been 
throughout the administration of the estate. ! Your re¬ 
spondent also does not insist upon any substantial bond 
being exacted from the said Trustees in view o(f the fact 
that the Fulton Trust Company is incorporated under the 
Banking Laws of the State of New York and is |a member 
of the Federal Reserve System. 

4. Respondent joins petitioners in paragraph 6 of the 
prayer to the petition to the effect that the jurisdiction of 
this cause be retained in this Court for such further orders 
and instructions regarding the administration oi the trust 
as may be deemed necessary from time to time upon appli¬ 
cation of any of the parties. 

james McDonald, 

Bv W. F. NORMAN, 

ALLISON, LYNCH & PHILLIPS, 

Attorneys for Plaintiff. 

24 Supplemental Petition and Report of the Fulton 
Trust Company of New York and Joseph S. Gray- 

don, Trustees. 


Filed September 23, 1927. 


# # * # # # j * 

To the Supreme Court of the District of Columbih, holding 
an equity court: 

The petition of the Fulton Trust Company of New York, 
surviving testamentary trustee, and Joseph S. Graydon, 
substituted trustee of the Estate of James McDonald, de¬ 
ceased, respectfully shows: 

I. On January 3rd, 1927, your petitioners duly pled their 
petition and report, accompanied by the First Ajccount of 
Lawrence Maxwell and the Fulton Trust Compa|nv, testa- 
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montary trustees, covering the period from July 12, 1923, 
to September 10, 1925, as restated in accordance with the 
decree of the Supreme Court of the District of Columbia in 
the above entitled cause entered May 10, 1920, together 
with a Supplement to said First Account of the Fulton 
Trust Company and Joseph S. Graydon, substituted trus¬ 
tee, covering the period from September 10, 1925, to July 
20,1926. They now' respectfully submit herewith their Sec¬ 
ond Supplemental Account (filed May 27, 1927) covering 
the period from July 20,1926, to April 30, 1927. The Ninth 
Account of the Executors of said Estate embraced the 
fiscal year ending June 11,1923, and the aforesaid Accounts 
of the Trustees cover the period intervening to May 1,1927. 

Until the decision of the Court of Appeals in this case on 
the 3rd day of May, 1926 (56 App. D. C. 287), the payments 
of all debts, specific legacies, commissions on principal, 
counsel fees and certain costs of administration v'ere paid 
from principal, and the annuities, commissions on income, 
and income and personal taxes from income, as in- 
25 dicated in the nine accounts of the Executors, Ad¬ 
ministration Cause No. 21,417, Supreme Court of the 
District of Columbia, holding probate Court, all of which 
accounts are hereby made a part hereof by reference. As 
the corpus of the Estate w-as largely invested in the stocks 
of the Standard Oil Company of New’ Jersey and its former 
subsidiaries, (of which Corporation the testator has been 
the representative in London, England, for many years), 
the Estate was greatly increased by the receipt of stock 
dividends and the exercise of rights to subscribe for new r 
issues of stock given to the legal representatives of the 
Estate. After making such disbursements from income, 
the cash balance of income, as shown by the Executors’ 
Fourth Account, covering the fiscal year ending June 30, 
1918, w'as $425,842.84, and the Executors’ Fifth and subse¬ 
quent accounts show* the investments made from the ac¬ 
cumulating income. 1 These income investments are set 
forth at pages 33 to 35 of the First Account of the Trustees 
and aggregated $656,244.14. After the restatement of said 
First Account of the Trustees and said nine accounts of the 
Executors in accordance with said decree of May 10, 1926, 
w’hich directed 

‘ 4 Said Executors and Trustees be and they are hereby 
authorized and directed to restate their tentative First 
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Account as Trustees filed by them October 16, 19^5, and to 
charge to the corpus of the Trust estate all debt^, specific 
legacies, annuities, commissions, counsel fees and other 
costs of administration which may have been deducted from 
the income (excepting commissions heretofore allowed 
upon income), and to show in said account the net! principal 
of the estate to be retained by them as Trustee^ and the 
net cash income therefrom, one half of which n4t income 
shall be paid over and distributed to the plaintiff, James 
McDonald, Jr.” etc., 

the balance of income remaining in the hands of [the Trus¬ 
tees and the payments made therefrom to Jaimes Mc¬ 
Donald, Jr., and set aside for his two children, asjshown by 
the First Supplemental Account of the Trustees tp July 20, 
1926, were as follows: 

26 Restated balance of Trustees’ first account as shown 
by Schedule A of this supplement restating former fig¬ 
ures required by decree of May 10, 1926. 11.577,254.50 

Receipts . j 240.S34.01 


I1.S1S.0SS.51 


Accrued interest on purchases. 

Income and personal taxes paid. 

Income paid to James McDonald. Jr. S75S.527.0S 
Income set aside for James McDon¬ 
ald 3d and Robert A. McDonald, 
children of James McDonald, Jr.. 75S.527.0S 


S6S4.7S 

40,942.19 


Commissions lo Trustees. 


1,517,054.16 
12,527. OS 


jl,57G,6SS.59 


Balance of income. 241,399.92 

According to the Second Supplemental Account! herewith 
submitted, said income balance and the payments made 
therefrom to said James McDonald, Jr., and set!aside for 
his said children, were as follows: 

Balance of the Trustees’ First Account and First Supplement 

as shown by the supplement.! $241,399.92 

Receipts .j 158,559.79 


Accrued interest on purchases. $3,031.94 j 

Income and Personal taxes paid, etc. 37.SS2.05 

Paid to James McDonald. Jr. $144,954.65 

Set aside for James McDonald, 3rd 
and Robert A. McDonald, children of 

James McDonald, Jr. 144,954.65 

-2S9.909.30 [ 

Commissions to Trustees. 7,776.40 j 


$399,959.71 


33S.000.29 


Balance of Income 


$61,359.42 
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From the foregoing summary it will be seen that the Trus¬ 
tees have paid to said James McDonald, Jr., since the date 
of the decree of May 10, 1926, on account of his share of the 
accrued income alone, the total sum of $903,481.73. 

As above recited, said decree directed that the net 
27 cash income be divided in moieties and one-half 
thereof paid over to James McDonald, Jr., and fur¬ 
ther directed that he be paid at appropriate periods “his 
share in the cash income derived from his one-half un¬ 


divided interest in said trust estate.’’ In order to comply 
with the decree, to equalize the division between the in¬ 
come to be paid to said James McDonald and the one-half 
thereof to be set aside for his minor children, and in order 
to meet assignments which lie had given calling for large 
payments of cash, your petitioners sold, from time to time, 
at the prevailing market price and upon the best obtainable 
terms, all of the aforesaid income investments and a large 
amount of stocks and bonds forming a part of the corpus 
of the trust estate, and after paying and setting aside the 
share of said James McDonald, Jr., in said accrued income, 
as aforesaid, they invested the share of his minor children 
in said accrued income by purchasing in the open market, 
upon the best obtainable terms, securities suitable for 
trustees to hold, aggregating $883,938.29, as shown in their 
Second Supplemental Account. 

II. Your petitioners file herewith as Exhibit A and pray 
that it may be read as a part hereof, a true statement of all 
stocks, bonds and other securities constituting capital and 
income investments of the trust estate sold by them, as 
aforesaid, during the year 1926 and to April 1, 1927, which 
statement shows the cost or inventoried prices of the re¬ 
spective stocks, bonds and securities, the net prices ob¬ 
tained therefor and the net profit realized thereon. 

In their fiduciary return of income for the calendar year 
1926, as required by the Law and Regulations, your peti¬ 


tioners returned as 


“capital net gain” 


from the sale of 


said principal and income securities of the Estate during 


the year 1926 the sum of $582,133.96, to be divided equally 


between the respective shares of James McDonald, Jr., and 


of his two minor children. 


28 The opinion and judgment of the Court of Ap¬ 
peals and the decree of this court thereon of May 
10, 1926, while specifically directing that the disbursements 
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hereinbefore mentioned should be taken from principal 
instead of income, did not authorize or direct that taxes 
should be similarly deducted, and your petitioners have 
deducted the income and other taxes paid by them out of 
the income of the Estate, as indicated in their Accounts. 
As the total amount of the net profit from the ^ale of the 
aforesaid securities has been retained by your petitioners 
as a net profit accruing to principal and not distributed 
or set aside as income, if the court should sustain your 
petitioners in this regard, they believe that the Fjederal In¬ 
come Tax assessed thereon should follow the prbfit and be 
paid out of the principal instead of the income, j and upon 
advice of counsel they respectfully submit this question for 
the decision of the court. 

III. Said James McDonald, Jr., through hijs counsel, 
contends that one-half of any gain realized bv the sale of 
stocks, bonds or other securities representing investments 
of surplus income made by your petitioners or tlfeir prede¬ 
cessors should be paid and distributed to him as income of 
the Estate under a proper interpretation of the decree of 
May 10, 1926. As the will of the testator did not contain 
any specific directions regarding the investment of income 
and said decree directed the payment to James McDonald, 
Jr., of his share in the net cash income, and the Reparation 
of capital and income investments shown in thq previous 
accounts of the fiduciaries was made for accounting pur¬ 
poses, your petitioners, being in doubt of their cjuty in the 
premises, under advice of counsel, submit this question to 
the court for decision. 

IV. Counsel for James McDonald, Jjr., having 
29 brought the aforesaid decree of May 10, 1926, to the 
attention of the income tax authorities, your peti¬ 
tioners were informed by said authorities under date of 
January 10, 1927, that upon a restatement of thjeir return 
for the year 1922, the Estate was entitled to a I refund of 
$19,752.70, whereupon your petitioners submitted a claim 
for said refund and, subsequently, by deficiency letter of 
March 10, 1927, said income tax authorities reversed the 
decision contained in said letter of January 10th ? and have 
given notice of an intention to make a deficiency Assessment 
against your petitioners as Executors and Trustees of said 
Estate, of $28,841.29 for the year 1922. From thijs decision, 
on May 7, 1927, your petitioners perfected an appeal to 
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the United States Board of Tax Appeals, where the case is 
now pending. 

The Commissioner of Internal Revenue, in said de¬ 
ficiency letter of March 10, 1927, adopted and followed the 
decree of this court of May 10, 1926, in so far as it was 
favorable to the Government by charging to the corpus of 
the Estate all debts, costs of administration, etc., and 


ignored the same in so far as said decree 


gave a vested in¬ 


terest to James McDonald, Jr., in one-half of the net cash 


income of the Estate from the date of the testator’s death. 


The effect of this action of the Commissioner was to sub¬ 


ject the whole income of the Estate to a large surtax, 
whereas under the will of said decedent, as construed by 
said decree, only one-half of said income was to be ac¬ 
cumulated and retained and the remaining half was the 
absolute property of James McDonald, Jr. 

V. In their Ninth and Final Account, the Executors re¬ 
ported the receipt of stock dividends amounting to $1,570,- 
325, on which they claimed a commission of five per cent, 
the rate theretofore fixed by the court. On August 22, 
1924, Air. Justice Hitz entered an order approving said 
Account and allowing the Executors “$50,000 com- 
30 mission on increase in principal instead of $78,596.47 
claimed.” Upon appeal to the Court of Appeals, 
this order was affirmed (55 App. D. C. 375). Thereafter, 
the case came on for hearing, upon writ of certiorari, in 
the Supreme Court of the United States and that Court, on 
April 11, 1927, reversed the judgment of the Court of Ap¬ 
peals, holding that the receipt of stock dividends did not 
show any increase in the principal of the Estate which 
could properly be taken as the basis for an allowance of 
commissions to the Executors. Upon the receipt of the 
mandate of the Court of Appeals, Mr. Justice Stafford, 
holding the Probate Court in Administration cause No. 
21,417, on June 4, 1927, entered the following order: 


“Adjudged, ordered and decreed that in accordance with 
the judgment of the Supreme Court of the United States 
and the opinion of said Court, the sum of $50,000.00 com¬ 
mission on increase in principal allowed said executors in 
said order of this Court of August 22, 1924, with the ex¬ 
ception of that part thereof which constitutes five per cent 
of $1604.32, to-wit, $80.22, that is to say, the sum of $49,- 
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919.78, be disallowed, and that credit be given jthe estate 
therefor in their future accounting, with costs! to appel¬ 
lants as fixed by the mandate.” 


In accordance therewith and since the filing of their Sec¬ 
ond Supplemental Account, your petitioners have given 
credit to the Estate for the principal sum so disallowed. 

VI. As indicated in their Second Supplemental Account 
herewith and previous Accounts and as stated in their 
original petition in the court tiled herein January 3, 1927,— 
in the exercise of the discretion reposed in them by the 


will of the testator, which expressly gave them as complete 
powers in the management of the Estate as the testator 
would have had, if living, your petitioners retained the 
testator’s investments in the stock of the Standard Oil 
Company of New Jersey and its subsidiaries, add the ac¬ 
cretions thereto, and have exercised valuable rights of 
subscription to new stock in said Companies resulting from 
the testator’s holdings, and in selling certain por- 
31 tions of said holdings in order to comply with the de¬ 
cree of May 10, 1926, they have disposed of those 
which seemed least desirable for trustees to lipid. The 
fair market value of the principal stocks which they now 
hold, as listed at pages 12-13-14 of their Second Supple¬ 
mental Account, is approximately $4,485,437.06, which 
amount greatly exceeds the inventoried and/or yost value 
of said stocks and securities. If your petitioners should 
sell all of said stocks for the purpose of reinvesting the 
proceeds of sale in “trustees securities,” a very ^arge sum 
would be payable in profit taxes, the Estate mi^ht be de¬ 
prived of further capital gains, and the income from the 


reinvestments might be no greater than the pijesent in¬ 
come of the Estate. Your petitioners are inforjmed that 
James McDonald, Jr., and the Guardian ad lite\m of the 
infant beneficiaries do not favor such sale and reinvest¬ 


ment and are advised by counsel that Equity Rulje 71 con¬ 
cerning investments of trust funds, strictly construed, does 
not apply to this case; but in view of the magnitude of the 
trust estate and the importance of conserving the principal 
thereof for those ultimately entitled thereto, the^ respect¬ 
fully submit this matter to the court for its instructions as 
to their duty in the premises. 
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Wherefore your petitioners respectfully pray: 

1. That their transactions and Accounts as testamentary 
trustees may be approved; 

2. That their investments and reinvestments, as reported 
to the Court and indicated in said Accounts, may be ap¬ 
proved ; 

3. That they mav be authorized to continue to hold the 
stocks, bonds and other securities of the Estate in their 
safe deposit vault in New York City; 

4. That their action in filing no bond or undertaking may 

be approved; 

32 5. That their action in retaining a commission of 

five per cent upon the income of the trust estate, and 
reserving their right to commissions upon the principal 
thereof, may be approved; 

6. That they may be instructed whether the tax upon the 
net gain realized from the sale of stocks and bonds as re¬ 
ported in their fiduciary return for the year 1926, or any 
portion thereof, should be charged to principal instead of 
income; 

7. That they may be authorized to hold profits realized 
from the sale of stocks, bonds and other securities resulting 
from the investment of surplus income, not as “income” to 
be paid and distributed under the decree of May 10, 1926, 
but “principal” to be retained by the fiduciaries: 

8. That they may be instructed regarding the holding or 
reinvestment of stocks constituting the principal of the 
trust estate, and that they may have such other and fur¬ 
ther relief as the nature of the case may require; 

9. That jurisdiction of this cause may be retained for 
such further orders and/or instructions regarding the ad¬ 
ministration of the trust estate as may be deemed neces¬ 
sary upon the application of any of the parties to this 
cause 

FULTON TRUST COMPANY OF 
NEW YORK, 

By CHARLES M. VAN KLEECK, 

Vice-President , 
JOSEPH S. GRAYDON, 

Petitioners. 
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State of New York, 

City of New York , 

County of New York, ss: 

I, Charles M. Van Kleeck, being first duly sworn, depose 
and say that I am the Vice-President of the Fujton Trust 
Company of New York, a corporation, bne of the 
33 petitioners herein; that I have read the petition by 
me subscribed as said Vice-President, and know the 
contents thereof, and that the matters and things therein 
stated positively are true, and those stated on information 
and belief, I believe to be true. 

CHARLES M. VAN KLEECK. 

I 

i 

Subscribed and sworn to before me this 31st day of 
August, 1927. 

[seal.] THOMAS J. FpX, 

Notary Public, New York County. 

State of Ohio, 

City of Cincinnati, 

County of Hamilton, ss: 

I, Joseph S. Graydon, being first duly sworn, depose and 
say that I am one of the petitioners, herein; tljat I have 
read the petition by me subscribed and know th£ contents 
thereof, and that the matters and things therein stated 
positively are true, and those stated on informlation and 
belief I believe to be true. 

JOSEPH S. GRAYDON. 

Subscribed and sworn to before me this 29th day of 
August, 1927. 

[seal.] ALICE C. HOWLElTT, 

Notary Public, Hamilton County, Ohio. 

i 

My commission expires April 27, 1928. 

F. D. McKENNEY, ! 

,T. S. FLANNERY, 

G. B. CRAIGHILL, j 

Attorneys for Petitioners . 

EDWARD DeWITT, 

Of Counsel. 
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34 Schedule A . 

Statement of all stocks, bonds or other securities constituting capital and income 
investments of the trust estate sold by the trustees as fully set forth in said 
trustees’ first and second supplements to the trustees’ first account, showing the 
inventoried or cost prices, net proceeds of sale, and the profits or losses thereon. 


Principal or Capital. 


Shs. 

Security. 

Inventory. 

Sold for. 

Profit. 

17 

Cumberland Pipe Line. 

$850.00 

1,949.07 

1.099.07 

51 

Standard Oil of Ky. (now 204 
shs.).!. 

12,903.00 

24,222.76 

11,319.76 

205 

Union Tank Car Co. 

17.425.00 

19,082.74 

1,657.74 

255 

Vacuum Oil Co. (now 1020 shs.) 

50,745.00 

103.4S4.40 

52,739.40 

750 

National Lead Co. Pfd. 

80,625.00 

87,670.00 

7,045.00 

100 

Fulton Trust Co. 

25,000.00 

36,000.00 

11.000.00 

1,678 

Standard Oil Co. N. J. Pfd., 
Cost. 

167,800.00 

192,934.64 

25,134.64 


$355,348.00 

465,343.61 

109,995.61 

Shs. 

Security. 

Inventory. 

Sold for. 

Loss. 

65 

Atlantic Refining Co. Common. 

37,895.00 

8,233.00 

29,662.00 

4 

Borne Scrvmser Co. 

1,020.00 

899.S4 

120.16 

342 

Buckeve Pipe Line. 

39,330.00 

17,304.31 

22,025.69 

5 

Chesebrough Mfg. Co. (now 20 
shs.).. 

3,300.00 

1,315.S6 

1,984.14 

51 

Continental Oil Co. (now 408 
shs.).. 

11,475.00 

8,268.12 

3,206.88 

103 

Crescent Pipe Line. 

2.060.00 

1,426.58 

633.42 

85 

Eureka Pipe Line. 

19,975.00 

4,341.72 

15,633.28 

29 

Galena Signal Oil, Old Pfd... . 

4.060.00 

2,021.43 

2.03S.57 

144 

do Common. . . 

24,480.00 

2,586.36 

21,893.64 

171 

Indiana Pipe Line. 

IS,297.00 

11,036.25 

7.260.75 

869 

National Transit Co. 

15,S59.25 

12,412.54 

3,446.71 

85 

New York Transit Co. 

19,550.00 

3,663.S5 

15,886.15 

1,025 

Ohio Oil Co. 

143,500.00 

59,250.97 

84.249.03 

174 

Prairie Oil & Gas Co. (now 696 

shs.).. 

81,780.00 

37,779.24 

44,000.76 

35 

Forward. 

442,581.24 

170,540.07 

252,041.20 

Forward. 

442,581.25 

170,540.07 

252,041.20 

35 

Solar Refining Co. 

S,750.00 

6,804.85 

1,945.15 

171 

Southern Pipe Line. 

37,449.00 

11,016.6S 

26,432.32 

213 

South Penn. Oil Co. (now 852 
shs.).1. 

60,066.00 

32,261.00 

27,S05.00 

60 

South West Penn Pipe Line.... 

7,200.00 

2,928.60 

4,271.40 

34 

Standard Oil Co. of Kansas 
(now 1,360 shs.). 

11,900.00 

3,681.86 

8,218.14 

17 

Standard Oil Co. of Nebraska 
(now 68 shs.). 

5,525.00 

3,286.40 

2,238.60 

60 

Standard Oil Co. of Ohio. 

25,500.00 

18,053.60 

7,446.40 

10 

Swan & Finch Co. (now 20 shs.) 

1,600.00 

319.7S 

1,280.22 

5 

Swan & Finch (now 10 shs.) 
Cost.i. 

500.00 

159.90 

340.10 

21 

National Fuel Gas Co. 

4,095.00 

3,058.91 

1,036.09 

100 

New York, New Haven & H. 

RR.J. 

5,350.00 

4.431.00 

919.00 

503+ 

Illinois Pipe Line Co. 

70,513.33 

68,565.01 

1,948.32 

35 

Galena Signal Oil Co. New, 
Pfd., cost. 

3,500.00 

2,436.65 

1,063.35 

15,000 

State of Illinois Bonds Cost... 

15,852.32 

15,532.50 

319.82 



680,381.90 

343,076.81 337,305.09 
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Stock Dividends. 


Shs. Security. Par value. 

585 Atlantic Refining Co. Com.... 58,500.00 

16 Borne Scrymser Co. 1,600.00 

84 Chescbrough Mfg. Co. 2,100.00 

408 Continental Oil Co. (now 816 

shs.) listed. 10,200.00 

17 Cumberland Pipe Line. 1,700.00 

35 Solar Refining Co. 3,500.00 

127+ South Penna. Oil Co. (now 

511+ shs.). 12,780.00 

40S Standard Oil Co. Kansas. 10,200.00 

792+ Standard Oil Co. Kentucky. . . 19,800.00 

34 Standard Oil Co. Nebraska 

(now 136 shs.). 3,400.00 

102 do do . 2.550.00 

36 

ISO Standard Oil Co. Ohio. 18,000.00 

21 National Fuel Gas Co. 2,100.00 

1.384^ Prairie Pipe Line Co. 138,450.00 

60 Vacuum Oil Co. 1,500.00 


286,380.00 
Stock Dividends. 


Shs. Security. Par value. 

204 Union Tank Car Co. 820,400.00 

Income. 

Shs. Security. Cost. 

272 Continental Oil Co. $3,740.00 

1,689 Standard Oil Calif. 42,225.00 

136 Standard Oil of Ky. 3,400.00 

$50,050 U. S. 3d Liberty Bds. 47,786.97 

25.000 do 4th “ “ . 25,000.00 

100 Fulton Trust Co. 15,000.00 

100 Atlantic Refining Co. Pfd. 10,000.00 

9 Chesebrough Mfg. Co. (Re¬ 
deemed). 905.00 

120 Standard Oil Co. Ohio, Pfd. . . . 12,000.00 

205 Union Tank Car Pfd. 20,500.00 

$88,000 United States 1st Liberty Bonds 81,207.00 
$71,000 Federal Land Bank Bonds. . .. 72,512.50 

30,000 State of Illinois Bonds. 29,272.17 


363,548.64 

Bonds. Security. Cost. 

$20,000 City of Cleveland, O. 20,491.98 

40,000 City of N. Y. 1957 . 42,650.00 

35,000 do 1963. 37,406.25 

50,000 State of N. J. 1934. 50,343.75 

25,000 State of Missouri. 25,744.30 

35,000 City of N. Y. 1974 . 35,831.25 

30,000 State of Calif. 29,247.12 

25,000 State of W. Va. 25,386.78 

25,000 State of Kansas. 25,594.07 


$292,695.50 


Sold for. 

74,097.25 

3,599.36 

5,526.60 

16,536.26 

1,949.07 

6.804.85 

19,357.50 

11,045.60 

94.199.80 

6.572.86 
4,929.66! 

54.160.80 
3,058.91 

172,106.73 

6.087.30 


480,032.55 


Sold for. 
18.9S9.64 

Sold for. I 


5,512.08 

97,623.86 

16.148.50 
50,565.68 
25,757.81 
36,000.00 
11,646.00 

1,012.50 

14,052.70 

23,181.80 

88.577.50 
72,810.6^ 
29,748.25 


472,637.30 

Sold for. 

20,137.5Q 
42,100.00 
37,012.50 
50,025.00 

25.531.25 

35.612.50 

29.212.50 

25.196.25 

25.356.25 

290,183.7^ 




I 

Profit. 

15,597.25 

1,999.36 

3,426.60 

6.336.26 

249.07 

3.304.85 

6.577.50 

845.60 

74,399.80 

3.172.86 
2,379.66 


36,160.80 
958.91 
33,656.73 
4,5S7.30 


193,652.55 


Loss. 

1,410.36 


Profit. 

1,772.08 

55,398.86 

12,748.50 

2,778.71 

757.81 

21,000.00 

1,646.00 

107.50 

2,052.70 

2,681.80 

7,370.50 

298.12 

476.08 


109,088.66 

Loss. 

354.48 

550.00 

393.75 

318.75 
213.05 

218.75 
34.62 

190.53 

237.82 


2,511.75 
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37 

Summary. 

Stock dividends: 

Profit. 193,652.55 

Loss. 1,410.36 


Net Profit. 3192,242.19 

Income: 

Profit. 109,088.66 

Loss. 2,511.75 


Net profit. 106,576.91 


(See Footnote Below.) 298,819.10 

Principal: 

Loss... 337,305.09 

Profit. 109,995.61 


Net loss. 227,309.48 


•Total net profit-gain. 371.509.62 

Proof. 

First supplement—total profit. 3344,951.41 

Second “ M u . 25,134.64 

- 3370,086.05 

First supplement—total loss. 295,706.28 

Second “ “ “ .'. 2,870.15 

- 298,576.43 

•Net profit. 371,509.62 

Footnote—All of the eight (8) stocks listed on page 5, under heading of Income 
and in which surplus Income was invested were obtained by the exercise of 
subscription rights accruing on stocks held in Principal Account. The actual 
market value of these subscription rights at the time of subscription was 330,- 
662.00 as follows: 

Amount of stocks Value of 

subscribed for. Name of stock. rights if sold. 

120 Shares Standard Oil Co. of Ohio (Pfd.). 3660 

272 Shares Continental Oil Company. 1,173 

1,689 “ Standard Oil Co. of Calif. 6,756 

136 “ Standard Oil Co. of Ky. 9,078 

100 ** Fulton Trust Co. of New York. 11,800 

100 “ Atlantic Refining Co. (Pfd.). 950 

9 “ Chesebrough Mfg. Co. (Pfd.). 40 

205 “ Union Tank Car Co. (Pfd.). 205 


Proceeds if rights had been sold for Principal Account. 330,662 

This amount (S30,662) subtracted from apparent net profit on 
Income above, namely. 106,576.91 


Leaves an actual net profit from the sale of income investments of. 75,914.91 
and reduces the Total Net Profit to •340,847.62. 
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I 

38 Answer of James McDonald to Supplemental Pe¬ 

tition and Report of Trustees. 

Filed April 6, 1928. j 

# # # * * * | * 

To the Supreme Court of the District of Columbia,j holding 

an equity court: 

Now comes James McDonald, Jr., plaintiff in tlje above 
entitled cause, and for answer to the Supplemental Pe¬ 
tition and Report of the Fulton Trust Company of New 
York and Joseph S. Gray don, Trustees, tiled September 
23, 1927, and to the reports and accounts of the ekecutors 
and trustees referred to in Paragraph I of said petition, 
respectfully savs: 

X v v 

I. That the statements contained in Paragraph I of the 
Supplemental Petition of the Trustees and the reports and 
accounts referred to therein, insofar as they recite the de¬ 
tails of the management of the estate by said trustees, 
are substantially correct. Respondent is informed and be¬ 
lieves, however, that the amount of $656,244.14, stated to 
be the aggregate of income investments, does not cporrectly 
reflect the investments allocable to income. 

That, in addition to the income which has already been 
paid to him, as represented by the First Supplemental Re¬ 
port of the Trustees, and as set forth in Paragraph I of 
the said Petition, respondent avers that there regains un¬ 
paid further income to which he is entitled, as will be 
shown in Paragraph III hereof. 

That respondent is informed and believes that it was un¬ 
necessary to dispose of the securities referred to in Para¬ 
graph I of the Petition in order to carry out the decree of 
this Court of May 10, 1926, or in order to meef assign¬ 
ments referred to, as alleged in said paragraph] While 
not doubting the good faith of the Trustees; in mak- 

39 ing* this sale, the respondent does questipn their 
judgment, since the amount representing the re¬ 
spondent’s interest in income could have been delivered 
to him “in kind”, and the tax liability of approximately 
$96,000.00, resulting from this sale, whether chargeable to 
the respondent and his minor children or to the estate, 
would thereby have been avoided. 
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II. Respondent avers that the statements contained in 
Paragraph IT, together with Exhibit A, which sets forth 
a list of stocks, bonds, securities, etc., sold by the Trustees, 
appear to be correct with the exception of the amount of 
the net profits derived from the transactions therein re¬ 
ferred to, said Exhibit A showing only a net profit of 
$71,509.62. whereas the fiduciary report shows a net profit 
of $582,133.96 on assets sold. 

That it is true, as stated, that the petitioners, in the 
fiduciary return for the calendar year of 1926, returned 
as capital net gain from the sale of principal and income 
securities of the estate during the year of 1926, the sum 
of $582,133.96, which was credited to capital account. It 
is also true that notwithstanding the application of this 
clearly defined cash income to capital account, the Trustees 
filed a special income tax return for the two minor chil¬ 
dren of the respondent, covering one-half of this amount, 
paying the tax thereon from their share of distributed in¬ 
come, said tax approximating $48,000.00, and notifying the 
respondent that he was subject to a like tax. Respondent 
contends that this net gain of $582,133.96, in addition to 
the distribution already made, should have been divided 
equally between him and his two minor children, and re¬ 
spondent joins petitioners in seeking a ruling of the Court 
in this connection. 

III. That it is true, as stated in Paragraph III of the 
Supplemental Petition, that the respondent claims that 
under a proper interpretation of the decree of this Court 

of May 10, 1926, he is entitled to a distribution of 
40 one-half of anv sum realized from the sale of stocks, 

bonds or other securities representing investments 
of surplus income made by the Trustees, and joins the pe¬ 
titioners in seeking a ruling of the Court in this regard. 
And with further respect to his rights to additional pay¬ 
ments of income, under the said decree, respondent in¬ 
sists that he is entitled (1) to one-half of the proceeds 
from the sale of income securities, as heretofore stated; 
(2) to tlie possession of one-half of the unsold securities 
purchased with income; (3) to one-half of the proceeds 
from the sale of stock dividends; (4) to one-half of the 
profits realized from the sale of capital securities; (5) to 
interest on his share of income as declared from year to 
vear and used bv the Trustees. 

• V 
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IV. Answering Paragraph IV of said petition,| respond¬ 
ent admits that the allegations outlined therein are sub- 
stantiallv correct. 

V I 

V. Respondent is informed and believes that the state¬ 
ments with reference to the claim of the Trustee^ for com¬ 
mission on stock dividends, and the proceedings had in 
connection therewith, as contained in Paragraph |V of said 
petition, are substantially correct. The respondent, al¬ 
though having no personal knowledge that the amount so 
claimed and disallowed has been credited to the ^state, be¬ 
lieves this to be true, as alleged. 

VI. For reasons hereinbefore stated in Paragraph I, re¬ 
spondent questions the judgment of the Trustees in dis¬ 
posing of securities referred to in Paragraph Vi of the 
petition, and the allegation contained in Paragraph VI, 
that the securities disposed of were the least | desirable 
for the Trustees to hold. 

It is true, as stated in Paragraph VI of sai4 petition, 
that the respondent does not favor the sale of the remain¬ 
ing securities held bv the Trustees in order to reinvest the 
proceeds of the sale in “trustees securities”, for 
41 the reason that such sale would result }n a very 
large profits tax liability assessable to the respond¬ 
ent, as well as to his minor children, as was shbwn to be 
the case in Paragraph II hereof, and for the further reason 
that the securities sold for the alleged purpose j of carry¬ 
ing out the decree of May 10, 1926 and to me0t assign¬ 
ments referred to, have a present market valjie of ap¬ 
proximately $200,000.00 in excess of the amount) reported 
as the proceeds from the sale thereof. Respondent there¬ 
fore joins petitioners in submitting this question to the 
Court for its instructions. 

Further answering the petition of the Trustees and the 
reports therein referred to, the respondent is informed 
and believes that there has been erroneously pjaid to the 
District of Columbia, a tax on the intangible assets of 
the estate aggregating approximately $170,000.04, one-half 
of which has been charged against the income of the re¬ 
spondent. The respondent therefore insists that tpe amount 
of this tax should be forthwith recovered, and future pay¬ 
ment of like taxes suspended. He further insists that he 
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Q A 

»>4 

should not bo denied the use of his portion of this money 
pending its recovery. 

Further answering the Petition, respondent joins the 
petitioners in asking for a ruling of this Court on the 
questions presented in said Petition. He furthermore asks 
for a ruling of the Court on the questions herein presented. 

Wherefore respondent respectfully prays: 

1. That the correct amount of income to which he is 
entitled under the decree of this Court of May 10, 1926, be 
ascertained, and that the Trustees be directed to pay the 
same over to him; 

2. That the Trustees be directed to file claim for refund 

of all taxes paid to the District of Columbia, and 
42 that pending such recovery that the Trustees be 
further directed to pay to said respondent his por¬ 
tion thereof; 

3. That all prayers contained in said petition which are 
in conflict with the rights of the respondent be denied; 

4. And that respondent be granted such other and fur¬ 
ther relief as the nature of the case may require and to 
the Court mav seem equitable aiid proper. 

james McDonald, 

' Respondent. 

W. F. NORMAN, 

Attorney for Respondent. 

Of Counsel: 

JOE BROWN. 

J. J. LYNCH. 

State of Tennessee, 

County of Hamilton, ss: 

James McDonald* being first duly sworn, deposes and 
says that he has read the foregoing answer by him sub¬ 
scribed and knows the contents thereof; that the matters 
and things stated therein as of his personal knowledge 
are true, and those as upon information and belief, he be¬ 
lieves to be true. 

james McDonald. 

Sworn to and subscribed before me this 21st day of 
March, A. D. 1928. 

MARGARET ORRELL, [seal.] 

Notary Public. 

My commission expires Oct. 6, 1930. 
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43 Second Supplemental Petition and Report of 

Trustees. 

Filed October 15, 1928. 

7 i 

# # # # # * i % 

- 

To the Supreme Court of the District of Columbia, holding 

an equity court: 

The petition of the Fulton Trust Company of New York, 
surviving testamentary trustee, and Joseph S. Gravdon, 
substituted trustee of the Estate of James McDonald, de¬ 
ceased, respectfully shows: 

I. On January 3rd, 1927, your petitioners duly filed their 
petition and report, accompanied by the First Account of 
Lawrence Maxwell and the Fulton Trust Compaiiy of New 
York, testamentary trustees, covering the period from July 
12, 1923, to September 10, 1925, as restated in accordance 
with the decree of the Supreme Court of the District of 
Columbia in the above entitled cause entered May 10, 1926, 
together with a Supplement to said First Account of the 
Fulton Trust Company and Joseph S. Gravdon, substituted 
trustee, covering the period from September 10, 1925, to 
July 20, 1926. And on September 23, 1927, sajid Fulton 
Trust Company and said Joseph S. Gravdon filed! a supple¬ 
mental petition and report, accompanied by thejir Second 
Supplemental Account covering the period froiq July 20, 
1926, to April 30, 1927. Said Trustees now respectfully 
submit herewith their Third Supplemental Account cover¬ 
ing the period from April 30, 1927, to April 30, 19|28. 

II. On May 18th, 1928, the questions presented in the 
original and supplemental petitions and reports of the 
Trustees, and the Accounts therewith submitted, were 
argued before and taken under consideration by Mr. Jus¬ 
tice Gordon and have not yet been decided, and m view of 
the intervening delay, the Trustees have concluded to file 

this Third Supplemental Account which [they have 

44 been withholding from file at the suggestion of the 
parties interested. 

Wherefore, the premises considered, the petitioners 
pray: | 

That the Third Supplemental Account filed herewith may 
be considered as a continuation of and in connection with 
the Accounts alreadv submitted to Justice Gordon and that 
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the prayers for relief in said original and supplemental 
petitions and reports may be taken and considered as 
though repeated at length in this petition. 

FULTON TRUST COMPANY OF 
NEW YORK, 

By ARTHUR J. MORRIS, 

Vice-President. 


JOSEPH S. GRAYDON, 

Petitioners. 


Attest: 

L. F. REILLY, 
Trust Officer. 


[corporate seal.] 


State of New York, 

City of New York , 

County of New York , 

I, Arthur J. Morris, being first duly sworn, depose and 
say that I am Vice-President of the Fulton Trust Company 
of New York, a corporation, one of the petitioners herein; 
that I have read the petition by me subscribed as said Vice- 
President, and know the contents thereof, and that the mat¬ 
ters and things therein stated positively are true, and those 
stated on information and belief, I believe to be true. 

ARTHUR J. MORRIS. 


Subscribed and sworn to before me this 13th day of 
October, 1928. 

THOMAS J. FOX, [seal.] 
Notary Public , New York County. 

F. D. McKENNEY, 

J. S. FLANNERY, 

G. B. CRAIGHILL, 

Attorneys for Petitioners. 

EDWARD DeWITT, 

Of Counsel. 

45 No. 94098, Series B. 

State of New York, 

County of New York f ss: 

I, William T. Collins, Clerk of the County of New York, 
and also Clerk of the Supreme Court for the said County, 
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the same being a Court of Keconl, having* a seal, do hereby 
certify that Thomas J. Fox whose name is subscribed to 
the deposition or certificate of the proof or acknowledg¬ 
ment of the annexed instrument, and thereon written, was, 
at the time of taking such deposition, or proof and 
acknowledgment, a Notary Public in and for sucli Countv, 
duly commissioned and sworn, and authorized by the laws 
of said State, to take depositions and to administer oaths 
to be used in any Court of said State and for general pur¬ 
poses; and also to take acknowledgments and proofs of 
deeds, of conveyances for land, tenements or hereditaments 
in said State of New York. And further, that t am well 
acquainted with the handwriting of such Notarjv Public, 
and verily believe that the signature to said deposition or 
certificate of proof or acknowledgment is genuine] 

In testimony whereof I have hereunto set my jiand and 
affixed the seal of the said Court and County, the J3 dav of 
Oct. 1928. ‘ i 

[seal.] WILLIAM T. COLLINS, 

! Clerk. 


Amended Answer of James McDonald to Supplemental 
Petition and Report of Trustees. 

\ 

Filed December 22, 1928. 

# # * * # # I * 

To the Supreme Court of the District of Columbia, holding 
an equity court: 

Now comes the plaintiff in the above entitled cquse, leave 
having been granted by the Court on the 15th daV of May, 
1928, and amends his answer, heretofore filed, tq the sup¬ 
plemental petition and report of the Fulton Tipust Com¬ 
pany of New York and Joseph S. Graydon, trustees, so that 
paragraph III reads as follows: 

III. j 

i 

That it is true, as stated in Paragraph III of the Sup¬ 
plemental Petition, that the respondent claims that under 
a proper interpretation of the decree of this Cohrt of May 
10, 1926, he is entitled to a distribution of one-half 
46 of any sum realized from the sale of stocks, bonds 
or other securities representing investments of sur- 
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plus income made by the Trustees, and joins the petitioners 
in seeking a ruling of the Court in this regard. And with 
further respect to his rights to additional payments of in¬ 
come, under the said decree, respondent insists that he is 
entitled (1) to one-half of the proceeds from the sale of 
securities purchased with income, including securities sub¬ 
scribed for and paid for out of income, as heretofore 
stated: (2) to the possession of one-half of the unsold se¬ 
curities purchased with income, including securities sub¬ 
scribed for and paid for out of income; (3) to one-half of 
the proceeds from the sale of stock dividends declared on 
securities purchased with income; (4) to the possession of 
one-half of the unsold stock dividends declared on income 
securities; (5) to one-half of the proceeds from the sale of 
stock dividends declared on capital securities; (6) to one- 
half of the profits realized from the sale of capital securi¬ 
ties; (7) to interest on his share of income as declared 
from vear to vear and used by the Trustees. 

james McDonald, 

Respondent. 


WM. F. NORMAN, 

Attorney for Respondent. 

Of Counsel: 

j. j. lynch:. 

JOSEPH BROWN. 

District of Columbia, ss: 

James McDonald, being first duly sworn, deposes and 
savs that he has read the foregoing amended answer bv 
him subscribed and knows the contents thereof; that the 
matters and things stated therein as of his personal knowl¬ 
edge are true, and those as upon information and belief, he 
believes to be true. 

james McDonald. 

47 Sworn to and subscribed before me this the 22d 
dav of Mav, A. D. 1928. 

BERYL W. ROBERTS, [seal.] 
Notary Public, D. C. 
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Answer of James McDonald to Second Supplemental 
Petition and Report of Trustees. 

Filed January 12, 1929. 


To the Supreme Court of the District of Columbia, holding 

an equity court: 

l 

Now comes James McDonald, plaintiff in the above en¬ 
titled cause, and for answer to the Second Supplemental 
Petition and Report of the Fulton Trust Company of New 
York and Joseph S. Graydon, Trustees, filed O'ctober 15, 
1928, respectfully says: 

I. That the statements contained in Paragraph I of the 
Second Supplemental Petition of the Trustees with refer¬ 
ence to the filing of petitions, reports and accounts are 
substantially correct. 

II. That it is true, as stated in Paragraph II of the 
Trustees’ Petition, that certain questions presented in the 
original and supplemental petitions and repoij 
Trustees were argued before and taken under 
ation bv Mr. Justice Gordon, and have not vet bee 

That it is also true that the several questions 
in Respondent ’s original and amended answer to 
tees’ petitions, reports and accounts, which vitjally affect 
his income, were argued before and taken undeij consider¬ 
ation by Mr. Justice Gordon on May 15th and 16th, 1928, 
which questions likewise remain undecided. 

Wherefore, the premises considered, the ifespondent 
prays: i 

48 That pending the decision of Mr. Justibe Gordon 


ts of the 
consider- 
n decided, 
presented 
the Trus- 


him, that 
bs be held 


on the questions heretofore submitted to 
the Third Supplemental Account of the Truste 
in abeyance, and that the Petitioners’ prayer th^t said ac¬ 
count be considered as a continuation of and in connection 

i 

with the accounts already submitted, be denied. | 

james McDonald, 

Respondent. 

W. F. NORMAN, [ 

Attorney for Respondent. 

Of Counsel: 

JOSEPH BROWN. 

J. J. LYNCH. ! 
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District of Columbia, ss: 

James McDonald, being first duly sworn, deposes and 
says that he has read the foregoing Answer by him sub¬ 
scribed and knows the contents thereof; that the matters 
and things stated therein as of his personal knowledge are 
true, and those as upon information and belief, he believes 
to be true. 

james McDonald. 

Sworn to and subscribed before me this the 11th day of 
January, A. D. 1929. 

BERYL W. ROBERTS, [seal.] 

Notary Public, D. C. 

Opinion of Court. 

Filed February 4, 1929. 

* 7 


# * i * * * # # 

Washington, D. C., Friday, January 18, 1929. 

At 1:30 o 'clock p: m., this date, in the above-entitled 
cause, Mr. Justice Peyton Gordon decided as follows: 

49 Upon hearing of the petition of the Fulton Trust 
Company of New York and Joseph S. Graydon, trus¬ 
tees of the estate of James McDonald, deceased, filed Janu¬ 
ary 3, 1927, and the supplemental petition of trustees filed 
September 23, 1927, and the accounts submitted and an¬ 
swers of the respondents, and respondents’ replication to 
the answers, with respect to the questions raised in the dis¬ 
pute, I am of the opinion that the plaintiff is not entitled 
to one-half of the profits from the sale of the capital securi¬ 
ties, nor to capital stock dividends declared on capital 
securities or the proceeds of the sale of such stock divi¬ 
dends ; but the Court is of the opinion that the plaintiff is 
entitled to one-half of all income, including the net profits 
and proceeds from the sale of securities purchased with 
income; to the possession of one-lialf of the unsold se¬ 
curities purchased with income, including securities sub¬ 
scribed for and paid for out of the income; to one-half the 
proceeds from the sale of stock dividends declared on 
securities purchased with income; and to the possession of 
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one-half the unsold stock dividends on securities purchased 
with income. 

With regard to the question of payments of intangible 
taxes in the District of Columbia I am of the opinion that, 
as the testator’s domicile was in the District of Columbia 
and his estate was and is being administered in \he courts 
in the District of Columbia, and, though the will directed 
that securities be kept in the custody of the Fulton Trust 
Company in New York City, they were always subject to 
the order of this court, wdiich might have required them to 
be brought here at anv time, and in view of the number of 
decisions that are cited by Mr. Flannery in his brief, and 
especially the decision of the Supreme Court in‘Blodgett, 
Tax Commissioner, vs. Silbermann, as announced bv Mr. 

Chief Justice Taft in April last, and the reasoning 
50 thereof, I am of the opinion that intangibly personal 
property of this estate has a situs in the District of 
Columbia and is taxable in the District of Columbia. 

Furthermore, it appears from the records of the ac¬ 
counts of the fiduciaries that these intangible taxes which 
have been paid to the District of Columbia undyr protest 
over a period of years were reported to the Couj-t in each 
of the executor’s accounts and duly approved by the Court 
without objection on the part of McDonald or hijs counsel. 
Moreover, while the decision of the Court of Ajppeals in 
Maxwell vs. McDonald and the decree of this coutt on May 
10, 1926, in said cause, directed that the first accopnt be re¬ 
stated so as to charge the corpus of the estate with the 
debts, specific legacies, commissions, annuities!, counsel 
fees, and other costs of administration wdiich inav have 
been deducted from the income (except commissions here¬ 
tofore allowed on income), and to show in said account the 
net principal of the estate to be retained by them |is trustee 
and the net cash income therefrom, one-half of which net 
income to be paid over and distributed to the plaintiff, 
Janies McDonald, Jr., there was no direction to charge 
back to the corpus any of the taxes upon intangible per¬ 
sonal property shown by the various accounts to fiave been 
taken from income, and even if the Court were! now dis¬ 
posed to favorably consider the respondents’ contention, 
I seriously question whether the Court has the power to 
make such a change in what would seem to be the direction 
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of the Court of Appeals and the decree of this court pur¬ 
suant thereto. 

Now, with respect to the other prayers in the petition 
with respect to the approval of the accounts, except in so 
far as they are inconsistent with this statement that I have 
made, I think they should be approved. Also, as I remem¬ 
ber, there is some; prayer there for the allowances for 
commissions and counsel fees; and with respect to 
51 the allowances of compensation to the guardian ad 
litem, unless it is shown that they are inadequate or 
too much, I shall allow Mr. Quinter $5,000. 

Mr. Flannery: Your Honor, there are two other smaller 
matters that were set forth in the draft of order which I 
submitted at the time of the argument of the case. One was 
regarding the sum of five hundred eighty-two odd thousand 
dollars returned by the trustees in their fiduciary income 
tax returns for the year 1926 as a capital net gain realized 
from the sale of securities from the trust estate during the 
vear 1926. 

The Court: That is a part of the corpus. 

Mr. Flannery: That is a part of the corpus, yes. We 
made the suggestion, if you held it to be, as we did, a part 
of the corpus of the estate and to be retained by the trus¬ 
tees as such, that- 

The Court: The tax on that should be paid out of the 
corpus. 

Mr. Flannery: Out of the corpus instead of out of the 
income ? 

The Court: Yes. 

Mr. Flannery: And that is, I understand, your opinion? 

The Court: Yes. 

Mr. Flannery: The only other question that was open 
was the matter of the commission fixed by Judge Gould, 
after hearing, many years ago and approved by three dif¬ 
ferent justices of the court from time to time. It has 
always been five per cent of the income. 

The Court: Yes. 

Mr. Flannery: 1 understand you allow that? 

The Court: I allow that. 
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52 Order Ap proving Accounts and Instructing Trustees. 

I 

Filed February 4, 1929. 

* * # # * * j # 

This cause coming- on to be heard upon the petitions and 
supplemental petitions of the Fulton Trust Company of 
New York and Joseph S. Gravdon, Trustees of the Estate 
of James McDonald, deceased, the accounts j submitted 
therewith, the answers of the respective respondents and 
the replication to said answers, and after argument by 
counsel for all parties and consideration by the Court, it is 
this 4th day of February, 1929, adjudged and ordered: 

I. It appearing that said accounts have been jiudited by 

the Guardian ad- litem of the minoi k beneficiaries jand exam¬ 
ined by counsel for the respondent, James McDonald, Jr., 
and no objection having been made thereto (except in the 
aforesaid answers), the same are hereby accepted and ap¬ 
proved, except in so far as they may be inconsistent here¬ 
with. j 

II. The investments of the testator retained by said 
Trustees, the sales of stocks, bonds and other j securities 
made by them and the reinvestment of the proceeds of such 
sales, as set forth in said reports and accounts, are hereby 
approved. 

III. As authorized by Item R of the will of the testator, 
said Trustees, the Fulton Trust Company of Ne\v York, is 
herein- authorized to continue to retain the custody of the 
securities and funds of the trust estate until the further 
order of this Court. 

IV. The payment of intangible taxes to the District of 
Columbia and deduction thereof from the income of the 
trust estate, is hereby approved. 

V. Any sums returned or returnable by said Trustees in 
their fiduciary income tax returns for the year 19^6 as capi¬ 
tal net gains realized from the sale of capftal secur- 

53 ities of the trust estate during the year 19£6, are an 
accretion to capital to be retained by said Trustees 

in accordance with the decree in this cause of May 10th, 
1926. The profit taxes upon such capital net ^ains paid 
and/or payable to the Federal Government, whether tax¬ 
able to or assessed against said Trustees, or tl^eir bene- 
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liciaries, shall be charged to and paid ont of the corpus of 
said estate. 

VI. The plaintiff is not entitled to one-half of the profit 
from the sale of the capital securities, nor to capital stock 
dividends declared on capital securities, or the proceeds of 
the sale of such stock dividends; but the plaintiff is entitled 
to one-half of the income, (including the net profit and the 
proceeds from the sale of securities purchased with in¬ 
come), to the possession of one-half of the unsold securities 
purchased with income, (including securities subscribed for 
and paid for out of the income), to one-half of the proceeds 
from the sale of stock dividends declared on securities pur¬ 
chased with income, and to the possession of one-half of the 
unsold stock dividends on securities purchased with income. 

VII. Said Trustees are herebv authorized to retain for 

* 

their services a commission of five per centum (5%) upon 
the income of the trust estate (the rate heretofore fixed in 
the administration proceedings) and to deduct and charge 
the same in accordance with the aforesaid decree. 

VIII. Jurisdiction of this cause is retained, for such fur¬ 
ther orders or instructions regarding the administration of 
the trust estate as may be deemed necessary upon applica¬ 
tion of anv of the parties to this cause. 

PEYTON GORDON, 

Justice . 

Approved on behalf of the Respondent, James McDonald. 
W. F. NORMAN. 

JOSEPH BROWN. 

J. J. LYNCH. 

No objection. 

RALPH D. QUINTER, 

Guardian ad litem. 

54 Bill to Review Decree Entered February 4, 1929. 

Filed November 21,1930. 
•■»#####* 

To the Supreme Court of the District of Columbia, holding 

an equity court: 

The petition of James McDonald, Jr., respectfully shows: 

1. That under the will of his father, James McDonald, 
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Sr., deceased, as construed by the Court of Appeals in the 
case of McDonald v. Maxwell , 56 App. D. C. 287, ^our peti¬ 
tioner took a present vested interest in one-half of the 
testator’s estate, after the payment of debts, specific 
legacies, annuities and costs of administration, and his two 
children, James McDonald, III, and Robert Alexander Mc¬ 
Donald, minors, took a present vested interest in the re¬ 
maining one-half of the estate, share and share alike, sub¬ 
ject only to the right of the Trustees to hold tljie corpus 
until the period fixed for distribution. 

2. That pursuant to the mandate issued by the Court of 
Appeals, this Court, on May 10, 1926, entered a decree, 
directing, among other things, the following: 

“Said Executors and Trustees be and they a^e hereby 
authorized and directed to re-state their tentative First 
Account as Trustees filed by them October 16, 1925, and 
to charge to the corpus of the Trust Estate all c(ebts, spe¬ 
cific legacies, annuities, commissions, counsel fees and other 
costs of administration which may have been deducted 
from the income (excepting commissions heretofore al¬ 
lowed upon income), and to show in said account the net 
principal of the estate to be retained by them as Trustees 
and the net cash income therefrom, one-half of Which net 
income shall be paid over and distributed to the plaintiff, 
James McDonald, Jr.”, etc. 

3. That in accordance with said decree, the Fulton Trust 
Company of New York and Joseph S. Graydofi of Cin¬ 
cinnati, Ohio, trustees of the said estate, filed a pbtition on 
September 23, 1927, setting out the proceedings and trans¬ 
actions with reference to their administration of the trust 

estate, and prayed that their reports and accounts 
55 as such trustees be approved. The petition also 
asked for instructions on certain question^, not im¬ 
portant, however, to this inquiry, and concluded ab follows: 

“ (9) That jurisdiction of this cause may be regained for 
such further orders and/or instructions regarding the ad¬ 
ministration of the trust estate as may be deemed neces¬ 
sary upon the application of any of the parties to this 
cause.” 


4. That your petitioner answered the Trustees 1 petition, 
pointing out various errors in their reports and accounts, 
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and excepted to the payment of a tax to the District of 
Columbia in the amount of $170,000 which had been as¬ 
sessed on the intangible assets of the estate in the pos¬ 
session of the Trustees, one-half of which amount had been 
charged against your petitioner’s income. Petitioner in¬ 
sisted that steps should be taken to recover the tax which 
had been thus erroneously paid, and that future payment 
of a like tax be suspended. He also insisted that pending 
the refund of said i tax, he should not be denied the use 
of this portion of his income. 

5. That although the Trustees had submitted the ques¬ 
tion as to the correctness of their reports and accounts 
to the jurisdiction of this Court and asked its approval of 
the same, they filed a Replication to the Answer of your 
petitioner, in which they alleged as follows: 

“4. Answering so much of paragraph 6 of said answer 
as states that there has been erroneously paid to the Dis¬ 
trict of Columbia a tax on the intangible assets of the Es¬ 
tate aggregating $170,000, one-half of which has been 
charged against the income of said James McDonald, Jr., 
the Trustees admit, as the Executors’ and Trustees’ Ac¬ 
counts show, that they have annually paid to the Collector 
of Taxes of the District of Columbia, but under protest, 
the taxes assessed! against the intangible assets compris¬ 
ing the Estate of said James McDonald and deducted said 
payments from the income and reported the same to the 
Court in all of their Executors’ Accounts which have been 
duly approved and passed after notice to James McDon¬ 
ald, Jr., careful consideration by the guardian ad litem 
for his minor children, and hearings at which the Court 
was informed of the payment of said tax. The Trustees 
further state that the decision of the Court of Ap- 
56 peals in the case of McDonald v. Maxwell (56 App. 

D. C., 287), and the aforesaid decree of May 10, 
1926, did not authorize or direct the Trustees to charge 
to the corpus of the trust estate any of the intangible taxes 
so paid, but particularly specified 4 all debts, specific lega¬ 
cies, annuities, commissions, counsel fees and other costs 
of administration which may have been deducted from the 
income (excepting commissions heretofore allowed upon 
income)’, and the Trustees respectfully suggest that this 
Honorable Court is without power to grant the relief now 
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prayed by said James McDonald, Jr., and direct that said 
intangible taxes should be deducted from the corpus of 
the Estate.” I 

6. That upon consideration of the Petition, exhibits, An¬ 
swer and Replication, Mr. Justice Gordon held that the 
District of Columbia had properly assessed and collected 
the intangible tax complained of, and approved the action 
of the Trustees in paying the same. The decree which was 
entered on February 4, 1929, recites the following with re¬ 
spect to the payment of the said tax: 

“IV. The payment of intangible taxes to the District of 
Columbia and deduction thereof from the incom^ of the 
Trust Estate is hereby approved.” 

7. That thereafter, on February 12, 1929, counsel for 
your petitioner were granted a hearing by the ^oard of 
Tax Assessors of the District of Columbia, when the con¬ 
tention was made that inasmuch as neither the beneficiaries 
of the trust estate nor the Trustees, who had possession 
of and legal title to the assets, were residents of the said 
District, that the statute requiring the payment 6f an in¬ 
tangible tax was not applicable. After due consideration 
of the question and a thorough investigation of the status 
of the trust estate, the Board entered a ruling on or about 
May 1, 1929, sustaining the position taken by counsel for 
the beneficiaries; and petitioner is advised that fince the 
ruling was made no further tax has been paid to the said 
District. 

8. Petitioner is further advised that in a case where the 
facts are similar to those here involved (Safe Deposit & 
Trust Company of Baltimore vs. Commonwealth, of Vir¬ 
ginia, 280 U. S. 83), the Supreme Court of thq United 

States has held that a trust fund in the possession 
57 of trustees domiciled in one State may njot under 
the due process clause of the Constitution of the 
United States be taxed for any purpose by any State other 
Ilian that in which the said assets are actually situated. 

Petitioner therefore avers that inasmuch as it appears 
from the record in this cause that the assets of tbe estate 
of James McDonald, Sr., deceased, have never been in 
the District of Columbia, but have at all time^ been in 


48 


.TAMES MC DONALD, .TIL, VS. 


the possession of the Fulton Trust Company of New York 
pursuant to the provisions of the will of the testator, that 
the action of this Court in approving the payment of the 
said intangible tax to the District of Columbia was errone¬ 
ous on the face of the record as a matter of law. 

Petitioner here refers to the Petition of the Trustees, 
the Answer of James McDonald, Jr., the Replication filed 
by the said Trustees, and such other proceedings as were 
made a part of the record, and asks that such record, in¬ 
cluding the opinion and decree of the Court of Appeals 
(56 App. D. C. 287), fixing the rights of the parties in 
interest under the will of James McDonald, Sr., deceased, 
and the decree of this Court of May 10, 1926, entered pur¬ 
suant thereto, be treated as a part of this petition to the 
same effect as if copied here in full. 

9. Petitioner is advised that he has a right to have the 
decree of this Court approving the payment of the said 
intangible taxes reviewed and corrected, and to this end 
files this petition in the nature of a bill of review for error 
apparent on the face of the record. 

10. Petitioner is further advised that under the decision 
of the Court of Appeals and the decree of this Court en¬ 
tered pursuant thereto, the Trustees should be required to 
correct their accounts so as not to burden the income of 

the beneficiaries with the intangible tax which has 
58 been illegally and improperly paid to the Govern¬ 
ment of the District of Columbia; and petitioner in¬ 
sists that he is entitled to receive his proportion of the in¬ 
come resulting from such an adjustment. 

Wherefore, the premises considered, your petitioner 
prays: 

1. That process of subpoena may issue against the Ful¬ 
ton Trust Company of New York City and Joseph S. Cray- 
don of Cincinnati, Ohio, testamentary trustees of the Estate 
of James McDonald, Sr., deceased, commanding them and 
each of them to appear and answer the exigencies of this 
bill. 

2. That the decree of February 4, 1929, may be reviewed 
and corrected to the extent of the error hereinbefore com¬ 
plained of. 

3. That the Trustees be required to re-state their ac¬ 
counts in accordance with the decision of the Court of Ap¬ 
peals in the case of McDonald v. Maxwell, and the decree 
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of this Court entered pursuant thereto on Atav 10, 1926, 
so that petitioner may receive from the said j Trustees his 
portion of the income which has been improperly used in the 
payment of the aforementioned intangible tax.! 

4. And that petitioner may have such other and further 
relief as the nature of the case may require and to the Court 
mav seem just and proper. 

JAMES McDONAllD, Jr., 

Petitioner, 

By WILLIAM F. NOBMAN, 

His\ Attorney . 

JAMES J. LYNCH, 

Of Counsel. 

District of Columbia, ss : 

I, William F. Norman, being first duly sworii, depose and 
say that I am the attorney for the above named petitioner 
duly authorized in the premises, and that the petitioner is a 
non-resident of the District of Columbia and now absent 
therefrom; that I have read the foregoinlg petition by 
59 me subscribed and know the contents ithereof, and 
that the facts therein stated of my personal knowl¬ 
edge are true, and those stated upon information and be¬ 
lief I believe to be true. 

WILLIAM F. NOBMAN. 

1 

I 

Subscribed and sworn to before me this 21s^; day of No¬ 
vember, A. D. 1930. 

BERYL W. ROBERTS, [seal.] 
Notary Public, D. C. 

Amended Answer. 

i 

Filed December 4, 1930. j 

* # * * # # | * 

To the Supreme Court of the District of Columbia, holding 
an equity court: I 

Now come the Respondents, James McDonald, Jr., in his 
own right, and the Bank of America of California as ancil¬ 
lary guardian of the estates of James McDonald, III, and 

4—5626a 


i 
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Robert Alexander McDonald, minors, leave having been 
granted by the Court, and amend their Answer heretofore 
tiled in this cause on December 12, 1929, in the following re¬ 
spects : 

At the end of paragraph III thereof, add the following: 

That since the Court handed down its opinion and en¬ 
tered its decree on February 4, 1929, referred to in para¬ 
graph 3 of the Trustees’ petition, the Supreme Court of the 
United States has held in the case of Safe Deposit & Trust 
Company of Baltimore vs. Commonwealth of Virginia, 280 
U. S. S3, that a tax of this kind violates the due process 
clause of the Constitution of the United States, and said re¬ 
spondents have filed a petition in this cause seeking 
60 to review and correct this Court’s decision with 
reference thereto, in which they have invoked the 

7 f 

.said clause of the Constitution. And respondents here and 
now assert and rely i upon their rights under the Constitu¬ 
tion of the United States as aforesaid, and upon all their 
rights as asserted in said petition to review. 

At the end of paragraph V thereof, add the following: 

Counsel for the Trustees have handed one of the attor¬ 
neys for the respondents a paper purporting to set out in 
detail the services rendered to said Trustees, for which the 
sum of $31,500.97 is claimed, and respondents say that a 
large part of the services thus referred to has been paid for 
and is covered by paragraph IV of the decree entered in 
this Court in this cause on May 10, 1926, which is as fol¬ 
lows : 

“IV. That upon further consideration of the petition of 
said Executors and Trustees, thev are herebv authorized 
and directed to pay to their counsel, Messrs. McKennev & 
Flannery, of Washington, D. C., and Messrs. DeWitt, Lock- 
man and DeWitt, of New York, N. Y., in addition to the 
amounts shown to have been paid them by their tentative 
First Account, the total sum of one hundred thousand Dol¬ 
lars ($100,000.00), in full for all services rendered by said 
counsel in the aforesaid litigation and such further services 
as they may be called upon to render to carry this decree 
into effect. * * *” 

Furthermore, paragraph III of said decree directed: 

“in. That said Executors and Trustees be and they are 
hereby authorized and directed to restate their tentative 
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First Account as Trustees filed by them October 16, 1925, 

and to charge to the corpus of the trust estate hll debts, 

specific legacies, annuities, commissions, counsel fees and 

other costs of administration which may have been de- 

- 

ducted from the income (excepting commissions heretofore 
allowed upon income), and to show in said Account the net 
principal of the estate to be retained by them as Trustees 
and the net cash income therefrom, one-half of yHiich net 
income shall be paid over and distributed to the plaintiff, 
James McDonald, Jr., upon executing and deliyering to 
said Executors and Trustees the usual refunding bond to 
save them harmless 


Respondents allege that a large part of the services for 
which the said Trustees are now asking an allow- 
61 ance were incurred in ascertaining what whs corpus 

and what was income within the meaning of said 
decree and in determining how the accounts should be re¬ 
adjusted and re-stated so as to comply with said order and 

carrv same into effect. 

* 

Respondents therefore request that the matter be re¬ 
ferred to the Auditor, as required by Section ^9 of the 
Rules of tliis Court, so that it may be properly ascertained 
what part of said services have not heretofore been paid 
for, and to what portion of the amount of $31,300.97 the 
Trustees’ attornevs are entitled as compensation therefor. 

WILLIAM F. NORMAN, 
Attorney for Bespondents James McDonald , Jr ., 
and the Bank of America of Californio^ Ancil¬ 
lary Guardian of the Estates of Janies Mc¬ 
Donald, III, and Bohert Alexander McDonald, 
Minors. j 

U. S. WEBB. I 

J. J. LYNCH. 

Of Counsel. 

District of Columbia, ss : 

William F. Norman, being first duly sworn, deposes and 
says that he is the attorney for the above named; respond¬ 
ents, duly authorized in the premises; that the respondents 
are non-residents of the District of Columbia and now 
absent therefrom; that he has read the foregoing Amended 



52 


JAMES MC DONALD, JR., VS. 


Answer by him subscribed and knows the contents thereof; 
and that the facts therein stated of his personal knowledge 
are true, and those stated upon information and belief, he 
believes to be true. 

WILLIAM F. NORMAN. 

Subscribed and sworn to before me this the 4th day of 
December, A. D. 1930. 

BERYL W. ROBERTS, [seal.] 
Notary Public , D. C. 

62 Order Extending Time for Filing Answer of 

Trustees. 

Filed December 11, 1930. 

******* 

Upon motion of the attorneys for the Fulton Trust Com¬ 
pany of New York and Joseph S. Gravdon, Trustees under 
the will of James McDonald, deceased, it is by the Court 
this 11 day of December, 1930, 

Ordered that the time within which said Trustees may 
answer the bill or petition filed herein on November 22, 
1930, on behalf of James McDonald, Jr., be and it is hereby 
extended to and including December 22, 1930. 

PEYTON GORDON, 

Justice. 


Answer of Trustees to Bill to Review. 

Filed December 23, 1930. 

******* 

Now come The Fulton Trust Company of New York and 
Joseph S. Graydon, Trustees of Estate of James Mc¬ 
Donald, deceased, and for answer to so much of plaintiff’s 
Bill to Review the certain decree of this Court passed and 
entered in above entitled cause on the 4th day of February, 
1929, as they are advised should be answered, say— 

1. It is true that plaintiff, James McDonald, Junior, 
under terms of the will of his deceased father, James Mc¬ 
Donald, as construed by the Court of Appeals of the Dis¬ 
trict of Columbia in case of McDonald v. Maxwell et al., 
reported in 56 App. D. C., 287, was held and declared by 
said Court of Appeals to have taken at death of said testa- 
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tor a present vested interest in an undivided j one-half of 
said testator’s estate, after payment of debts, specific 
legacies, annuities, and costs of administration, the 

63 corpus to be paid to him when his eldest: child, viz., 
James McDonald, III, should reach the a|ge of thirty 

(30) years or otherwise as provided by said will, and fur¬ 
ther that pending payment of such corpus s^id plaintiff 
was entitled to receive and said Trustees were j required to 
pay to him, in addition to the certain annuities provided 
for him by the codicil of said will, the entire net cash 
income which had been and all that might thereafter be 
received by them from (and on account of) jsaid vested 
undivided one-half interest in the corpus of ?aid estate; 
and, further, that said minor children of said plaintiff, viz., 
James McDonald, III, and Robert Alexander! McDonald, 
also were held and declared to have taken at d<kath of said 
testator a present vested interest in the remaining one-half 
of said testator’s estate after payment of dej)ts, specific 
legacies, annuities and costs of administration, same to be 
divided between them share and share alike when the oldest 
of said minor children shall have reached the age of thirtv 
(30) years, and as otherwise provided in and bf said testa¬ 
tor’s said will, but respondents expressly dehy so much 
of paragraph 1 of plaintiff’s said Bill to Review as avers 
that said interest in said estate vested in said minor chil¬ 
dren 4 ‘subject only to the right of the Trustees (respond¬ 
ent-defendants here) to hold the corpus until the period 
fixed for distribution.” For greater certainty in such 
regard respondents here repeat totidem verbis\so much of 
the instructions of said Court of Appeals, addressed to the 
Supreme Court of the District of Columbia, ajs bear per¬ 
tinently upon the averments of plaintiff’s sfiid Bill to 

Review, which said instructions read as follows fc 

7 

64 “(56 Apps. D. C., 287, 290). * * It is ac¬ 

cordingly adjudged that the decree of the lower 

court dismissing the appellant’s bill be and the same is 
hereby reversed, and this cause is remanded tb the lower 
court, with instructions to enter a decree instructing the 
executors and trustees aforesaid to proceed in the execu¬ 
tion and performance of said trust as follows, t|o wit: 

(1) That upon the death of the testator, James Mc¬ 
Donald, the appellant, James McDonald, Jr., took a pres- 
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ent vested interest in the undivided one-half of the testa¬ 
tor’s estate after the payment of debts, specific legacies, 
annuities, and costs of administration, the corpus thereof 
to be paid to said James by the executors under the will 
when his oldest child living at the testator’s death shall 
reach the age of 30 years. 

(2) That pending the payment to said James of the 
principal of his one-half interest in said estate he is en¬ 
titled to receive, and the said executors and trustees shall 
pay to him, in addition to the annuity provided for him 
by the codicil of said will, the cash income upon the said 
one-half interest accrued thereon to this date and the 
future cash income thereon from time to time as the same 
shall accrue hereafter. 

(3) That upon the death of the testator, James Mc¬ 
Donald, the infant defendants and appellees, James Mc¬ 
Donald, 3d, and Robert Alexander McDonald, took a pres¬ 
ent vested interest in the remaining one-half of the estate 
of said testator after the payment of debts, specific 
legacies, annuities, and costs of administration, the same 
to be divided between them, share and share alike, such 
division and distribution to be made when the oldest of 
said children shall reach the age of 30 years, and otherwise 
provided by the terms of the will. 

The cause is also remanded for such further orders or 
instructions regarding the administration of the trusts 
created by said will, consistently with the foregoing, as 
may be deemed necessary upon application of any of the 
parties to the suit. * * *” 


2. Answering paragraph 2 of said Bill to Review, de¬ 
fendants admit that pursuant to the mandate of said Court 
of Appeals of the District of Columbia, this Supreme 
Court of the District of Columbia, on May 10, 1926, did 
decree substantially as in said paragraph 2 is set forth, but 
in order that this Honorable Court may be the more fully 
and certainly informed as to the contents and meaning of 
said decree of May 10, 1926, same is reproduced here in its 
entire pertinent part as follows: 


“I. * * * the true intention of the testator as ex¬ 

pressed in said trust provision of his will and codicil was 
and is 
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(a) That upon the death of the testator, James Mc¬ 
Donald, the appellant, James McDonald, Jr., took a 

65 present vested interest in the undivided one-half of 
the testator’s estate after the payment of debts, 
specific legacies, annuities and costs of administration, the 
corpus thereof to be paid to said James by tliej Executors 
under the will when his oldest child living at the testator’s 
death shall reach the age of thirty years. 

(b) That pending the payment to said Jarjies of the 
principal of his one-half interest in said estate he is en¬ 
titled to receive, and the said Executors and Trustees shall 
pay to him—in addition to the annuity provided jfor him by 
the codicil of said will—the cash income upon the said one- 
half interest accrued thereon to this date and the future 
cash income thereon from time to time as the [same shall 
accrue hereafter. 

(c) That upon the death of the testator, James Mc¬ 
Donald, the infant defendants and appellees, James Mc¬ 
Donald, Third, and Robert Alexander McDonald, took a 
present vested interest in the remaining one-half of the 
estate of said testator after the payment of debits, specific 
legacies, annuities and costs of administration, the same 
to be divided between them, share and share glike; such 
division and distribution to be made when the oldest of said 
children shall reach the age of thirty years, anJ otherwise 
as provided by the terms of the will. 

t y * * * 

III. That said Executors and Trustees be an|d they are 
herebv authorized and directed to restate their tentative 

* i 

First Account as Trustees filed by them October 16, 1925, 
and to charge to the corpus of the trust estate all debts, 
specific legacies, annuities, commissions, counsel fees and 
other costs of administration which may have been de¬ 
ducted from the income (excepting commissions hereto¬ 
fore allowed upon income), and to show in said Account 
the net principal of the estate to be retained py them as 
Trustees and the net cash income therefrom, fcme-half of 
which net income shall be paid over and distributed to the 
plaintiff, James McDonald, Jr., upon executing and de¬ 
livering to said Executors and Trustees the us^ial refund¬ 
ing bond to save them harmless; 

j'y # # # 
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V. That said Executors and Trustees shall hereafter, at 
appropriate periods^ pay over to said James McDonald, 
Jr., his share in the cash income derived from his one- 
half undivided interest in said trust estate; 

yj # * &- 

VII. That jurisdiction of this cause is hereby retained 
for such further orders or instructions regarding* the ad¬ 
ministration of the trusts created bv said will, consistently 
with the foregoing, as may be deemed necessary upon ap¬ 
plication of any of the parties hereto.” 

66 Further answering said paragraph 2 of plaintiff’s 

said Bill to Review, these defendants say that, as 
directed by paragraph III of said decree of Supreme 
Court of the District of Columbia, above quoted, they did 
restate their tentative First Account and supplements 
thereto and did charge to the corpus of the trust estate all 
debts, specific legacies, annuities, commissions, counsel fees 
and other costs of administration (but not including taxes 
paid to the District of Columbia and/or commissions there¬ 
tofore allowed upon income) and did show in their said 
Account as so restated the payments of taxes on intangible 
assets of this Estate to the District of Columbia and the 
net principal of said estate retained by them as Trustees 
and also the net cash income received from said principal 
estate, one-lialf of which net income they did pay over and 
distribute to said plaintiff, James McDonald, Jr., upon the 
execution and delivery by him to the Executors and Trus¬ 
tees, of said Estate of a refunding bond, all as directed in 
and by said decree of May 10,1926. 

Further, these defendants say that at appropriate 
periods since, and as directed by paragraph V of said de¬ 
cree of May 10, 1926, they have paid over to said plain¬ 
tiff James McDonald, Jr., or on his authentic order, the 
net cash income received from the one-half undivided in¬ 
terest in said trust estate which was allocated and is held, 
pursuant to said decree, for his benefit. 

Further answering, these defendants say that on or 
about the 19" day of January 1927, said plaintiff, James 
McDonald, Jr., did file in this cause his answer to the 
certain petitions and reports submitted by these defend¬ 
ants with their said First Account and first Supplement 
thereto as restated, wherein he said: 
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67 “To the Supreme Court of the District of bolumbia, 

holding an equity court: 

■ 

“Now comes James McDonald, plaintiff in tfie above- 
entitled cause, and for answer to the petition of the Ful¬ 
ton Trust Company of New York and Joseph S. Gray don, 
Trustees, respectfully says: 

“1. That he has examined the first account of Lawrence 
Maxwell and the Fulton Trust Company, testamentary 
trustees, from June 12th, 1923, to September lOtft, 1925, as 
restated in obedience to the decree of this Court dated May 
10th, 1926; and a supplement thereto of the Fullton Trust 
Company and Joseph S. Graydon, substituted j Trustees, 
from September 10th, 1925, to July 20th, 1926, and has no 
objection to said accounts, and is willing that the same be 
accepted by the Court and approved without the delay and 
expense of a reference to the Auditor, in view of the fact 
that the said accounts have also been carefullv j examined 
and the vouchers filed therewith scrutinized by | Ralph D. 
Quinter, Esq., Guardian ad litem of the infant beneficiaries. 

“2. That he has no objection to interpose tp the ap¬ 
proval of the transactions of said Trustees as shown in 
their report. 

# # # # * # # 

“4. Respondent joins petitioners in paragraph 6 of the 
prayer to the petition to the effect that the jurisdiction of 
this cause be retained in this Court for such further orders 
and instructions regarding the administration of the trust 
as may be deemed necessary from time to time upon appli¬ 
cation of any of the parties.’’ j 

and thereafter said First Account and said Supplemental 
Account so filed by these defendants were duly! and for¬ 
mally approved by order of this Honorable Coujrt, passed 
in this cause on the 4th day of February, A. D. 19^9, where¬ 
in, among other things, it was expressly adjudged and 
ordered as follows: 

“IV. The payment of intangible taxes to the district of 
Columbia and deduction thereof from the incoipe of the 
trust estate, is hereby approved.” 

3. Answering paragraph 3 of plaintiff’s said Bill to 
Review, these defendants admit that in addition to the peti- 
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lions, reports and accounts covering the period of their 
trusteeship from July 12th, 1923 to July 20th, 1926, as 
above stated, they did, on or about the 23rd day of Sep¬ 
tember, 1927, file a further Supplemental Petition and Re¬ 
port in connection with their second Supplemental Account 
as Trustees filed May 27, 1927 and covering their Accounts 
as such Trustees from July 20th, 1926 to April 30th, 
68 1927, and do further admit that said Supplemental 

Petition and Report concluded as in said paragraph 
3 is set forth. 

4. Answering paragraph 4 of plaintiff’s said Bill to Re¬ 
view, these defendants admit that on or about the 6th day 
of April, 1928, said plaintiff did file Answer in this cause 
to said second Supplemental Petition and Report of these 
defendants as such Trustees, and therein, among other 
things not now in question, did state as follows: 

“Further answering the Petition of Trustees and the 
Report therein referred to, the respondent (James Mc¬ 
Donald, Jr.) is informed and believes that there has been 
erroneously paid to the District of Columbia, a tax on the 
intangible assets of the Estate aggregating approximately 
$170,000.00, one-half of which has been charged against the 
income of the respondent. The respondent therefore in¬ 
sists that the amount of this tax should be forthwith re¬ 
covered and further payments of like taxes suspended. He 
further insists that he should not be denied the use of his 
portion of this money pending its recovery.” 

and prayed: 


“2. That the Trustees be directed to file claim for refund 
of all taxes paid to the District of Columbia, and that pend¬ 
ing such recovery, the Trustees be further directed to pay 
said respondent his portion thereof; # # *” 

5. Answering paragraph 5 of plaintiff’s said Bill to Re¬ 
view, these defendants admit that in due course they did 
file Replication to the Answer of said James McDonald, 
Jr., wherein they did state and say substantially as in said 
paragraph 5 is set forth, but in addition thereto did also 
state and say as follows: 
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<4# * * The trustees say that Lawrence Maxwell, one 
of the Executors, was a resident of Cincinnati, j Ohio, and 
the Fulton Trust Company the other Executor, ivas a New 
York corporation with its principal office in t^ie City of 
New York; that the duty of said Executors to return for 
the purpose of taxation and pay taxes to the ^District of 
Columbia upon the intangible property comprising the 
Estate of James McDonald was the subject of sjerious and 
frequent consideration in the early days of the Administra¬ 
tion of the Estate, and after careful consideration by them 
and their counsel they concluded to pay said t^xes under 
protest in view of the fact that the testator was domiciled 
in the District of Columbia at the time of his death, his 
estate was being administered in the Coulrts of said 

• • I 

69 District and the Executors were subject to their 
jurisdiction, and under the well established prin¬ 
ciples of law and situs of the stocks, bonds anA other in¬ 
tangible property of the Estate was presumed to be in the 
District of Columbia, although the securities tjhemselves, 
as the will directed, were in the custodv of the Fijlton Trust 
Company in the City of New York. 


No taxes have been paid by the Trustees u^on the in¬ 
tangible property of the Estate in any other jurisdiction 
than the District of Columbia, and the Trustees submit 
that the right of the District of Columbia to assess such in¬ 
tangible property is a question of law for the > considera¬ 
tion of the Court, but that it would seem equitable that an 
Estate of such magnitude, having a situs in and being ad¬ 
ministered in the Courts of the District of Colombia, and 


which has occasioned such important litigation in said 
Courts, should pay its just proportion of the cost of ad¬ 
ministering the local government which has ghfen it pro¬ 


tection.’’ 


6. Answering the general averments of paragraph 6 of 
said Bill to Review, these defendants admit ]the verity 
thereof, but, for a more perfect understanding} these de¬ 
fendants further say that in disposing of the matters and 
questions raised by the pleadings above mentioned, Mr. 
Justice Gordon delivering the opinion of the Court, among 
other things, said: 
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“With regard to the question of payment of intangible 
taxes in the District of Columbia I am of the opinion that, 
as the testator’s domicile was in the District of Columbia 
and his estate was and is being administered in the Courts 
in the District of Columbia, and, though the will directed 
that securities be kept in the custody of the Fulton Trust 
Company in New York City, they were always subject to 
the order of this court, which might have required them to 
be brought here at any time, and in view of the number of 
decisions that are cited bv Mr. Flannerv in his brief, and 
especially the decision of the Supreme Court in Blodgett, 
Tax Commissioner, vs. Silberman, as announced bv Mr. 
Chief Justice Taft in April last, and the reasoning thereof, 
I am of the opinion that intangible personal property of 
this estate has a situs in the District of Columbia and is 
taxable in the District of Columbia. 

Furthermore, it appears from the records of the ac¬ 
counts of the fiduciaries that these intangible taxes which 
have been paid in the District of Columbia under protest 
over a period of years were reported to the Court in each 
of the executor’s accounts and duly approved by the Court 
without objection on the part of McDonald or his counsel. 
Moreover, while the decision of the Court of Appeals in 
Maxwell vs. McDonald and the decree of this court on May 
10, 1926, in said cause, directed that the first account 
70 be restated so as to charge the corpus of the estate 
with the debts, specific legacies, commissions, an¬ 
nuities, counsel fees, and other costs of administration 
which may have been deducted from the income (except 
commissions heretofore allowed on income), and to show 
in said account the net principal of the estate to be retained 
by them as trustee and the net cash income therefrom, one- 
half of which net income to be paid over and distributed 
to the plaintiff, James McDonald, Jr., there was no direc¬ 
tion to charge back to the corpus any of the taxes upon in¬ 
tangible personal property shown by the various accounts 
to have been taken from income, and even if the Court were 
now disposed to favorably consider the respondents’ con¬ 
tention, I seriously question whether the Court has the 
power to make such a change in what would seem to be 
the direction of the Court of Appeals and the decree of this 
court pursuant thereto.” 
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Defendants further say that the decree of this Court 
passed and entered as of date February 4, 1929 and on file, 
from which plaintiff quotes said paragraph IY bears at 
its foot and did so bear at time of its passage hnd enter¬ 
ing, the following: 

I 

“Approved on behalf of the Respondent J^mes Mc¬ 
Donald. ! 

W. F. NORMAN. 

JOSEPH BROWN. 

J. J. LYNCH. 

No objection. 

RALPH D. QUINTER, 

Guardian ad Litem 

| 

I 

said W. F. Norman and J. J. Lynch being theii and now 
the duly recognized attorneys of record in thesi proceed¬ 
ings for said plaintiff James McDonald, Jr. 

7. Answering paragraph 7 of plaintiff’s said Bill to Re¬ 
view, these defendants admit that on or about February 
12th, 1929, the question as to continued payment by this 
Trust Estate to District of Columbia of taxes jon its in¬ 
tangibles, was presented to and heard by the Board of 
Personal Tax Appraisers of the District of Columbia, and 
in reply to an inquiry by said Trustees as to whether tax 
return covering its intangibles should be filed by them as 
Trustees of said Trust Estate, for the year ending June 

.10, 1930, said Board of Personal Appraisers, by its 
71 Clerk, under date of May 1, 1929, replied s \s follows: 

“This will acknowledge receipt of your letter of May 1, 
1929, requesting information as to whether a return should 
be filed for the fiscal year 1930 for the Estate of James 
McDonald, Deceased. 

It appears from your letter that the Trustees cjf this Es¬ 
tate do not reside in the District of Columbia, that the tes¬ 
tamentary Trustees are non-residents of the District of 
Columbia, and that the final account, in so far ^s the Dis¬ 
trict of Columbia having been fully administered and the 
property itself removed entirely from the jurisdiction of 
the District Courts and being held by the Fulton Trust 
Company of New York, it is the opinion of this loffice that 
there would be no just claim of the District of Columbia 


JAMES MC DONALD, JR., VS. 


(12 

to any intangible tax against this estate for the fiscal year 
1930, and no return therefore should be filed for that 
period/’ 

Prior to the receipt of said letter, first as Executors and 
later as Trustees, these defendants filed returns with and 
paid taxes to the District of Columbia, but always under 
protest, and since receipt of said letter no further returns 
and no further payments of such taxes have been made 
by them. 

8. Answering so much of paragraph 8 of plaintiff’s said 
Bill to Review as these defendants are advised they should 
be or are called upon to answer, defendants admit exist¬ 
ence of the opinion and order of the Supreme Court of 
the United States announced in cause entitled Safe De¬ 
posit and Trust Co. of Baltimore vs. Commonwealth of 
Virginia, as same is reported in Volume 280, at page 83 
et seq., of the Official Reports of the Supreme Court of 
the United States, but deny that in said case or opinion 
said Supreme Court held as in said paragraph 8 is set 
forth, and further specifically deny that the action of this 
Supreme Court of the District of Columbia in approving 
Reports and Accounts heretofore rendered by these de¬ 
fendants, as Trustees as aforesaid, wherein payments to 
the Collector of Taxes of the District of Columbia of the 
taxes assessed on the intangibles composing the corpus of 
this Trust Estate were specifically set down and 
72 shown to have been made, did or does or even rea- 
sonably can be averred to constitute error apparent 
on face of the record in this cause as it exists in its en¬ 
tirety upon the files and records of this Honorable Court. 

9 and 10. These defendants having fully answered the 
exigency of plaintiff’s said Bill to Review as same appears 
to and is understood by them, deny that said Bill to Re¬ 
view is well founded in law and further deny that upon 
the averments therein, read in connection with the perti¬ 
nent parts of the record in this cause as same remain upon 
files and records of this Honorable Court, and as same are 
referred to and specifically prayed by said plaintiff to be 
treated as part of said Bill to Review,—that any such 
error of law set forth therein or is apparent upon inspec¬ 
tion thereof as affords foundation for such Bill to Review 
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or for the granting of such or similar relief to th^t prayed 

therein. | 

Wherefore, having thus fully answered plaintiff’s said 
Bill to Review, these defendants respectfully say and sub¬ 
mit that same is not well founded in law and they do now 
and hereby, and because of the facts and reasons above set 
forth, respectfully move that same be dismissed at plain¬ 
tiff’s cost. i 

THE FULTON TRUST COMPANY OF 
NEW YORK, ! 

Bv CLEMENT M. COODER, 

Its Asst. Trust Officer, and 
JOSEPH S. GRAYDON, 

Trustees of Estate of 
James McDonald, Deceased. 

FREDERIC D. McKENNEY, 

JOHN SPALDING FLANNERY, 

G. BOWDOIN CRAIGHILL, 

EDWARD DeWITT, | 

Attorneys for the Fulton Trust Company 
of New York and Joseph S. Gray don, 

Trustees, &c., &c . j 

73 State of New York, 

City of New York, ss: 

I do solemnly swear that I have read the foregoing An¬ 
swer by me subscribed as the Asst. Trust Officer of the Ful¬ 
ton Trust Company of New York and I know the contents 
thereof; that the facts therein stated of my personal knowl¬ 
edge are true and those stated upon information and belief, 
I believe to be true. 

CLEMENT M. COLDER, 

i 

Subscribed and sworn to before me this 22nd d^y of De¬ 
cember, 1930. 

CHESTER MATHIESON, '([seal.] 
Notary Public, Westchester County, N. Y. 

Commission expires March 30, 1932. j 

Memorandum. 

November 6, 1931.—Opinion of Justice Gordon dismiss¬ 
ing Bill of Review filed. 
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Decree Dismissing Bill of Review. 

Filed December 8, 1931. 
******* 

Upon consideration of the Bill filed herein on November 
21st, 1930, by the plaintiff, James McDonald, Jr., to review 
the order entered herein on February 4, 1929, in so far as 
it approved the payment of intangible taxes to the District 
of Columbia and deduction thereof from the income of the 
Trust Estate, and upon consideration of the separate an¬ 
swer thereto of the defendants, Fulton Trust Company of 
New York and Joseph S. Graydon, of Cincinnati, Ohio, 
Trustees of the Estate of James McDonald, de- 
74 ceased, and the arguments of counsel, it is by the 
Court this 8th day of December, 1931, 

Adjudged, ordered and decreed that said Bill of Review 
be and the same is hereby dismissed, and it is further 

V 7 

Adjudged, ordered and decreed that the costs relating to 
said Bill of Review, Answer and this Decree be taxed bv the 
Clerk of the Court in favor of said defendant Trustees 
against the plaintiff, James McDonald, Jr., and that the 
Trustees have execution therefor. 

PEYTON GORDON, 

Justice. 

Approved as to form. 

J. J. LYNCH, 

HAMILTON & HAMILTON, 

Attorneys for James McDonald, Jr. 

From the above Decree the plaintiff in open court notes 
an appeal to the Court of Appeals of the District of Co¬ 
lumbia, and the undertaking for costs is fixed at One Hun¬ 
dred Dollars, or Fifty Dollars cash may be deposited with 
the Clerk of the Court. 

1 PEYTON GORDON, 

Justice. 


Memorandum. 

December 28, 1931.—Undertaking on appeal, $100.00, ap¬ 
proved and filed. 
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Filed January 8, 1932. 

* * # # * 
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to 


It is hereby stipulated and agreed by and between coun¬ 
sel for James McDonald, Jr., and counsel for the 
Fulton Trust Company of New York and Joseph S. 

Graydon, Trustees of the Estate of James jMcDonald, 
deceased, that after the entry of the decree oj: May 10, 
1926, in this cause, the Fulton Trust Company of New York 
and Lawrence Maxwell, Executors of said Estate, re-stated 
the nine accounts theretofore filed by them in administra¬ 
tion cause No. 21,417 in the Probate Division df the Su- 
preme Court of the District of Columbia, ascertained the 
net principal of the estate to be retained by theip as Trus¬ 
tees and the net income from the date of testator’s death— 
one-half of which net income they distributed anld/or cred¬ 
ited to James McDonald, Jr., and the other half of which 
they retained, set aside and invested for James j\lcDonald, 
III, and Robert Alexander McDonald, minors; fhat there¬ 
after on or about July 12, 1923, said Executors turned over 
to themselves as Trustees the net balance of $3,98p,146.25 of 
principal and $947,855.98 of income, as shown by tjheir Ninth 
and Final Executors Account. Since July 12, 1923, the 
Trustees (Joseph S. Graydon having succeeded Lawrence S. 
Maxwell as Trustee) have filed Accounts, as shown by the 
record herein, and it appears from said Accounts that the 
following payments have been made by said Trustees, out 
of income received by them, to the District of Columbia, for 
intangible personal property taxes, pursuant {o returns 
made by said Trustees to the Tax Assessor for tjie District 
of Columbia: 


Nov. 21. 1923. 1st Half, year ending June 30, 1924 
May 29. 1924. 2nd “ “ “ . 


4 i 

• 4 


Nov. 21. 1924. 1st 
May 15, 1925. 2nd 

Nov. 24, 1925. 1st 
May 15, 1926. 2nd 

Nov. 22, 1926. 1st 
Mar. 25, 1927. 2nd 


Sept. 27. 1927. 1st “ 
Mar. 26, 1928. 2nd “ 


44 

44 


44 

44 


4i 

44 


44 

44 


44 

44 


44 

44 


44 

44 


44 

44 


44 

44 


1925 


1926 

44 

1927 

44 


192S 


11,58245 

11,5S2.^5 

12,S77.ajl 

12.S77.51 

--4- 

14,706.80 
14,706.80 
- I— 

12.639.89 

12.639.89 

_i _ 

11,353.50 

11,353.30 


23,164.50 

25,755.02 

29,413.60 

25.279.7S 

22,707.00 


5—5626a 


i 
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Sept. 25, 1928. 1st Half, year euclinp: June 50. 1929... 11.375.62 

Apr. 22, 1929. 2nd “ “ .. 11,375.62 

Penalty . 113.76 

- 22 ^ 65 - 00 

Total . 8149.184.90 

It is further agreed by said counsel that this stipulation 
be included as part of the record on appeal from the decree 
entered herein on December 8th, 1931. 

HAMILTON & HAMILTON, 

Bv JOHN J. HAMILTON and 
J. J. LYNCH, 

Counsel for James McDonald, Jr. 

M cKENN E Y, ELANNEllY & 

CRAIG HILL, 

By G. B. CRAIGHILL, 

Counsel for the Fulton Trust Company 
of New York and Joseph S. Gray don, 
Trustees of Estate of James McDon¬ 
ald, Deceased. 

Assignments of Error. 

Filed January S, 1932. 

Now conies the plaintiff and files the following assign¬ 
ments of error on appeal from decree dismissing bill of re¬ 
view : 

1. The court erred in holding that there was no error of 
law set forth in the bill of review to support the foundation 
for the granting of relief prayed therein. 

2. The court erred in holding that said bill of review was 
not well founded in law. 

3. The court erred in holding appellant was not entitled 
to the relief prayed in said bill of review. 

4. The court erred in dismissing said bill of review. 

HAMILTON & HAMILTON, 
Bv JOHN J. HAMILTON, 

J. J. LYNCH, 

Attorneys for Plaintiff. 

77 Designation of Record. 

Filed January 8, 1932. 

* # i # # • • * 

1. Copy of will and codicil of James McDonald attached 
to original Bill of Complaint. 
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2. Final decree construing will, filed May 10, 1^26. 

3. Petition of Trustees, filed January 3, 1927. 

4. Answer to said petition by James McDonal^, Jr., filed 

January 19, 1927. | 

5. Supplemental petition and report of trustees, filed 

September 23, 1927. j 

6. Answer of James McDonald, Jr. to same, filed April 

6, 1928. | 

7. Second supplemental petition of trustees, filed October 

15, 1928. j 

8. Amended answer of plaintiff, filed December 22, 1928. 

9. Answer of James McDonald, Jr., to second supple¬ 
mental petition and report, filed January 12, 192^. 

10. Opinion of court, filed February 4, 1929. j 

11. Order approving account and instructing trustees, 
filed February 4, 1929. 

12. Bill to review decree of February 4, 1929, filed No¬ 
vember 21, 1930. 

13. Amended answer of James McDonald, Jr., filed De¬ 
cember 4, 1930. 

14. Order extending time of trustees to answer bill of 
review, filed December 11, 1930. 

15. Answer of trustees to bill of review, filed December 
23, 1930. 

16. Memo, opinion of Justice Gordon dismissing bill of 
review, filed November 6, 1931. 

17. Decree dismissing bill of review, fil6d Decem- 
78 ber 8,1931. Memo, appeal in open court. 

18. Undertaking for costs on appeal. 

19. Stipulation of counsel, filed January 8, 193j2. 

20. Assignments of error. 

21. This designation of record on appeal. 

HAMILTON & HAMILTON, 

By JOHN J. HAMILTON, 

J. J. LYNCH, j 

Attorneys for Plaintiff. 

McKENNEY, FLANNERY & DRAIG- 
HILL, 

By G. B. CR AIGHILL, i 

Attorneys for Trustees . 
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79 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 78, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copy of which is made part of this 
transcript, in cause No. 40082 in Equity, wherein James 
McDonald, Jr. is Plaintiff and Beulah McDonald et al. are 
Defendants, as the same remains upon the files and of 
record in said Court. 

In testimony whereof I hereunto subscribe mv name and 
* • 

affix the seal of said Court, at the City of Washington, in 
said District, this 9th day of March, 1932. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5626. James McDonald, Jr., appellant, vs. Fulton Trust 
Company of New York et al. Court of Appeals, District 
of Columbia. Filed Mar. 9, 1932. Henrv W. Hodges, 
Clerk. 
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No. 5626 


JAMES McDONALD, Jr., Appellant, 

v . 

FULTON TRUST COMPANY OF NEW YORK ^nd 
JOSEPH S. GRAYDON, Trustees of Estate of 
James McDonald, Deceased. 


BRIEF ON BEHALF OF APPELLANT. 


Statement. 

This case comes here on appeal from a decree of the 
Supreme Court of the District of Columbia dismissing 
a bill of review for error apparent on the face of the 
record. 

The appeal raises only questions of law. There are 
no disputed facts. The bill of review was filed by the 
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appellant, James McDonald, Jr., to review a decree of 
the lower court entered in this case on February 4, 
1929 (Rec. p. 43). This decree provided, among other 
things, as follows: 

“III. As authorized bv Item R of the will of 

•/ 

the testator, said Trustee, the Fulton Trust 

Company of New York, is hereby authorized to 

continue to retain the custodv of the securities 

* 

and funds of the trust estate until the further 
order of this Court. 

IV. The payment of intangible taxes to the 
District of Columbia and deduction thereof from 
the income of the trust estate, is hereby ap¬ 
proved. ’ ’ 

The controversy involves the right of the District 
of Columbia to tax the intangible assets of James Mc¬ 
Donald, Sr., deceased, in the possession of the Fulton 
Trust Company of New York in the City of New l r ork 
and the right of said Trustees to pay said intangible 
taxes out of the income derived from the trust estate 
and not out of capital. This trust estate is and was at 
the time the taxes were assessed and paid, in the hands 
of the Fulton Trust Company of New York City under 
the express direction of the testator contained in Item 
R of his will (Rec. p. 7). 

James McDonald, Sr., died in the District of Colum¬ 
bia on the 13th day of January, 1915. At the time of 
his death he was the owner of a large personal estate, 
consisting for the most part of stocks, bonds and other 
securities, which was being held for him by the Fulton 
Trust Company of New York for safe-keeping. He 
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appointed the Fulton Trust Company and Lawrence 
Maxwell, of Cincinnati, Ohio, his Executors and Trus¬ 
tees. After the death of said Lawrence Maxwell,! the 

i 

appellee Joseph S. Graydon of Cincinnati, Ohio, ^vas 
appointed his successor. 

James McDonald, Sr., left only one child, the appel¬ 
lant Janies McDonald, Jr. 

In a suit between appellant and the Trustees land 
other interested parties, involving the construction of 
the will, this Court held that the appellant was | the 
owner of an undivided one-half interest in the estate, 
subject to certain annuities and charities, and that! his 
two children, James McDonald, 3d, and Robert Alex¬ 
ander McDonald were the owners of the remaining 
one-half. This Court held, however, that the custody 
of the entire trust fund should remain in the handi of 
the Trustees until the oldest of said children should 
have reached the age of thirty years. In the mean¬ 
time, the appellant was to receive the income on | his 
one-half of the estate (McDonald v. Maxwell, 56 ^PP- 
D. C. 287). This Court remanded the case to the 
Supreme Court with directions that a decree be! en¬ 
tered in accordance with the opinion of this Co]urt, 
which was done under date of May 10, 1926 (I^ec. 

p. 11). j 

! 

This decree of May 10, 1926, contained, among ot-her 
provisions the following: 

u {a) That upon the death of the testator, 
James McDonald, the appellant, James ]Mc- 
Donald, Jr., took a present vested interest inithe 
undivided one-half of the testator’s estate after 

I 
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the payment of debts, specific legacies, annuities 
and costs of administration, the corpus thereof 
to be paid to said James by the Executors under 
the will when his oldest child living at the testa¬ 
tor’s death shall reach the age of thirty years. 

( b) That pending the payment to said James 
of the principal of his one-half interest in said 
estate he is entitled to receive, and the said 
Executors and Trustees shall pay to him—in ad¬ 
dition to the annuity provided for him by the 
codicil of said will—the cash income upon the 
said one-half interest accrued thereon to this 
date and the future cash income thereon from 
time to time as the same shall accrue hereafter. 

# i * * # # * # 

III. That said Executors and Trustees be and 
they are herebv authorized and directed to re- 
state their tentative First Account as Trustees 
filed by them October 16, 1925, and to charge to 
the corpus of the trust estate all debts, specific 
legacies, annuities, commissions, counsel fees 
and other costs of administration which may 
have been deducted from the income (excepting 
commissions heretofore allowed upon income), 
and to show in said Account the net principal of 
the estate to be retained by them as Trustees and 
the net cash income therefrom, one-half of which 
net income shall be paid over and distributed to 
the plaintiff, James McDonald, Jr., upon execut¬ 
ing and delivering to said Executors and Trus¬ 
tees the usual refunding bond to save them 
harmless. 

# i # * * * * • 

V. That said Executors and Trustees shall 
hereafter, at appropriate periods, pay over to 
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said James McDonald, Jr., his share in the cash 
income derived from his one-half undivided in¬ 
terest in said trust estate. 


VII. That jurisdiction of this cause is hereby 
retained for such further orders or instructions 
regarding the administration of the trusts che¬ 
ated by said will, consistently with the foregoing, 
as may be deemed necessary upon application of 
any of the parties hereto.” 

i 

Pursuant to said decree of May 10, 1926, the Fulion 
Trust Company of New York and Lawrence Maxwell, 
as Executors of the estate of James McDonald, cle- 
ceased, restated their nine administration accounts 
theretofore filed by them in Administration Caijise 
21-417, and thereafter, on or about July 12, 1923, the 
said Executors made final distribution in said 4d- 

j 

ministration Cause by turning over to themselves as 
Trustees under the will of said deceased the net bal¬ 
ance of the estate, principal and income, as shown by 
their Ninth and Final Executors’ Account. Sii^ce 
July 12, 1923, the Trustees (Joseph S. Graydon, of 
Cincinnati, Ohio, having succeeded Lawrence Max¬ 
well as Trustee) have filed accounts and reports frpm 
time to time in this Equity Cause No. 40-082. (See 
Stipulation, Rec. p. 65.) 

On February 3, 1927, the Trustees, Fulton Trqst 
Company of New York City and Joseph S. Graydon, 
filed a petition in said Equity Cause, which contained, 
among other things, the following allegations (Rec. 
p. 13): ! 

2u 
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“I. As directed by the decree entered in the 
above entitled cause May 10th, 1926, your peti¬ 
tioners after making the payments therein au¬ 
thorized and charging and deducting the same 
as therein directed, restated the nine Accounts 
of the Fulton Trust Company and Lawrence 
Maxwell, Executors of the Last Will and Testa¬ 
ment of said testator, ascertained the net prin¬ 
cipal of the estate to be retained by them as 
Trustees and the net income from the date of 
the testator’s death—one-half of which net in¬ 
come they distributed and/or credited to James 
McDonald, Jr., and the other one-half of which 
they have retained, set aside and invested, as 
indicated in said Account, for James McDonald, 
III, and Robert Alexander McDonald, the in¬ 
fant children of said James McDonald, Jr., as 

directed bv said decree and the mandate and 
•> 

opinion of the Court of Appeals of the District 
of Columbia construing the will of said testator 
in this cause. 

II. In order to show their full compliance 
with said decree and to make a report of their 
transactions, your petitioners submit herewith 
as Exhibit A the First Account of Lawrence 
Maxwell and the Fulton Trust Company, Testa¬ 
mentary Trustees, from July 12, 1923, to Sep¬ 
tember 10th, 1925, as restated in accordance 
with said decree of May 10th, 1926, and a Sup¬ 
plement thereto of the Fulton Trust Company 
and Joseph S. Graydon, substituted trustee, 
from September 10th, 1925, to July 20th, 1926, 
and pray that it may be read and considered as 
a part hereof and after such consideration that 
it may be approved by the Court. Said Ac¬ 
count has been duly submitted for examination 
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to counsel for James McDonald, Jr., and to 
Ralph D. Quinter, Esquire, guardian ad litkm 
of said infant beneficiaries. Your petitioners 
have not been advised of any objections thereto 
and, in the absence of objection upon the part 
of said beneficiaries or their counsel, ask that! it 
may be accepted by the court without the delay 
and expense attendant upon a reference to the 
Auditor. 


###*#•# 

i 

IV. All of the stocks, bonds, and other se¬ 
curities comprising the trust estate are now in 
the custody and under the control of your peti¬ 
tioner, the Fulton Trust Company of New York, 
in New York City. Prior to his death, the tes¬ 
tator had deposited his stocks and bonds with 
said Trust Company for safe-keeping, and in 
paragraph “R” of his Last Will and Testa¬ 
ment he expressed the wish that they should 
remain with said Company in the following 
language: 

‘It is natural and desirable that the Fulton 
Trust Company should be the custodian of j;he 
assets of the estate.’ ” 

I 

A formal answer w^as filed to said petition, in w^ich 
no objection was made to the approval of the trans¬ 
actions set forth in the petition of the Trustees. 

No action was taken by the court on said petition, 
and on September 23, 1927, a supplemental petition 
was filed, setting out more in detail the affairs of the 
trust (Rec. p. 19). In this petition it was disclosed 
that a controversy had arisen between the Trustees 
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and the appellant with reference to the construction 
of the decree entered on May 10, 1926, as to what con¬ 
stituted income which should be paid to the appellant. 
The petition asked the direction of the court with 
reference to the controversy referred to, and prayed 
for the approval of the Trustees’ accounts and trans¬ 
actions (Rec. pp. 19-26). 

The appellant answered this supplemental petition, 
and made certain contentions with reference to the 
sums which he claimed should have been paid him as 
income, but which had been treated by the Trustees 
as corpus. The answer also contained the following- 
allegations (Rec. p. 33): 

“Further answering* the petition of the Trus¬ 
tees and the reports therein referred to, the re¬ 
spondent is informed and believes that there 
has been erroneously paid to the District of 
Columbia, a tax on the intangible assets of the 
estate aggregating approximately $170,000.00. 
one-half of which has been charged against the 
income of the respondent. The respondent 
therefore insists that the amount of this tax 
should be forthwith recovered, and future pay¬ 
ment of like taxes suspended. He further in¬ 
sists that he should not be denied the use of his 
portion of this money pending its recovery.” 

The answer also contained the following prayers: 

“Wherefore respondent respectfully prays: 

1. That the correct amount of income to 
which he is entitled under the decree of this 
Court of May 10, 1926, be ascertained, and that 
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the Trustees he directed to pay the same oyer 
to him. 

2. That the Trustees be directed to tile claim 
for refund of all taxes paid to the District of 
Columbia, and that pending such recovery t)iat. 
the Trustees be further directed to pay to daid 
respondent his portion thereof.” 

The questions raised by the said petition and sup¬ 
plemental petition, and the answer of appellant thereto 
next above referred to, were duly argued and sub¬ 
mitted to Mr. Justice Gordon for decision, and on 
January 18, 1929, he handed down an opinion, which, 
however, was not tiled until February 4, 1929, in which 
lie held that appellant was entitled to relief as to per¬ 
tain items and not entitled to relief as to certain ot^ier 
items about which there had been a controversv. 

With reference to the question involved in the pres¬ 
ent appeal, the court said (Rec. p. 41): 

“With regard to the question of payments of 
intangible taxes in the District of Columbia I 
am of the opinion that, as the testator’s domi¬ 
cile was in the District of Columbia and his 
estate was and is being administered in the 
courts in the District of Columbia, and, though 
the will directed that securities be kept in the 
custody of the Fulton Trust Company in New 
York City, they were always subject to the 
order of this court, which might have required 
them to be brought here at any time, and! in 
view of the number of decisions that are cited 
by Mr. Flannery in his brief, and especially 
the decision of the Supreme Court in Blodgett, 
Tax Commissioner, v. Silbermann, as hn- 
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nounced by Mr. Chief Justice Taft in April 
last, and the reasoning thereof, I am of the 
opinion that intangible personal property of 
this estate has a situs in the District of Colum¬ 
bia and is taxable in the District of Columbia. 
Furthermore, it appears from the records of 
the accounts of the fiduciaries that these in¬ 
tangible taxes which have been paid to the 
District of Columbia under protest over a pe¬ 
riod of years were reported to the Court in 
each of the executor’s accounts and duly ap¬ 
proved by the Court without objection on the 
part of McDonald or his counsel. Moreover, 
while the decision of the Court of Appeals in 
Maxwell v. McDonald, and the decree of this 
court on May 10, 1926, in said cause, directed 
that the first account be restated so as to 
charge the corpus of the estate with the debts, 
specific legacies, commissions, annuities, coun¬ 
sel fees and other costs of administration 
which may have been deducted from the in¬ 
come (except commissions heretofore allowed 
on income) and to show in said account the net 
principal of the estate to be retained by them 
as trustee and the net. cash income therefrom, 
one-half of which net income to be paid over 
and distributed to the plaintiff, James Mc¬ 
Donald, Jr., there was no direction to charge 
back to the corpus any of the taxes upon in¬ 
tangible personal property shown by the vari¬ 
ous accounts to have been taken from income, 
and even if the Court were now disposed to 
favorably consider the respondent’s contention, 
I seriously question whether the Court has the 
power to make such a change in what would 
seem to be the direction of the Court of Ap- 



peals and the decree of this court pursuant 
thereto.” 

! 

A decree was thereupon entered on February 4, 
1929, pursuant to said opinion, which contained j the 
following provision (Rec. p. 43): | 

“III. As authorized by Item R of the will of 
the testator, said Trustees, the Fulton Trust 
Company of New York, is hereby authorized to 
continue to retain the custody of the securities 
and funds of the trust estate until the further 
order of this court. 

IV. The payment of intangible taxes to the 
District of Columbia and deduction thereof 
from the income of the trust estate is hereby 
approved.” i 


The bill of review, after reciting the material fdcts 
hereinbefore set forth, and the portions of the decree 
next above quoted, further allege (Rec. p. 47): 

4 ‘7. That thereafter, on February 12, ^929, 
counsel for your petitioner were granted a hear¬ 
ing bv the Board of Tax Assessors of the Dis- 
trict of Columbia when the contention was made 
that inasmuch as neither the beneficiaries of 
the trust estate nor the Trustees, who had pos¬ 
session of and legal title to the assets, were 
residents of the said District, that the statute 
requiring the payment of an intangible tax 1 was 
not applicable. After due consideration of the 
question and a thorough investigation of the 
status of the trust estate, the Board entered 
a ruling on or about May 1, 1929, sustaining 
the position taken by counsel for the benefi¬ 
ciaries; and petitioner is advised that sinc^ the 
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ruling was made no further tax has been paid 
to the said District. 

* i # # # * * # 

Petitioner therefore avers that inasmuch as 
it appears from the record in this cause that 
the assets of the estate of James McDonald, 
Sr., deceased, have never been in the District 
of Columbia, but have at all times been in the 
possession of the Fulton Trust Company of 
New York pursuant to the provisions of the 
will of!the testator, that the action of this Court 
in approving the payment of the said intangible 
tax to the District of Columbia was erroneous 
on thei face of the record as a matter of law.” 

On December 23, 1930, the Trustees filed an answer 
in detail to the merits of the bill of review. Thev 
admit many of the allegations of said bill and admit 
(Rec. p. 56) that they restated their First Trustees’ 
Account as required by the decree of the court, in 
which they charged 

“to the corpus of the trust estate all debts, 
specific legacies, annuities, commissions, coun¬ 
sel fees and other costs of administration (but 
not including taxes paid to the District of Co¬ 
lumbia and/or commissions theretofore al¬ 
lowed upon income), and did show in their 
said Account as so restated the payments of 
taxes on intangible assets of this estate to the 
District of Columbia and the net principal of 
said esate retained by them as Trustees and 
also the net cash income received from said 
principal estate, one-half of which net income 
they did pay over and distribute to said plain¬ 
tiff, James McDonald, Jr.,” &c. 



It will be noted that the above quoted portion of 
the answer does not specifically state that the intan¬ 
gible taxes were paid out of income, although sich 
was the admitted fact, and the decree following spe¬ 
cifically so provided. 

The answer of the Trustees then quotes the formal 
answer filed January 19, 1927, by appellant to |:he 
original petition of the Trustees filed January 3, 1^27, 
asking for instructions, in which he stated that he had 
examined the First Account of the Trustees from 
June 12, 1923, to September 10, 1925, and the sup¬ 
plement thereto from September 10, 1925, to July 20, 
1926, and had no objection to said Accounts, and \^as 
willing that they might be approved. They did not 
call attention, however, to the fact that said petition 
and answer were not acted upon by the court, ^nd 
that when supplemental petitions were thereafter fiied 
by the Trustees, the appellant filed answers thereto, 
one of them filed April 6, 1928, being found in j;he 
record at page 31, in which, among other things, the 
appellant specifically objected to the report of the 
Trustees in which it appeared that they had 

“erroneously paid to the District of Columbia 
a tax on the intangible assets of the estate jag- 
gregating approximately $170,000.00, one-half 
of which has been charged against the income 
of the respondent. The respondent therefore 
insists that the amount of this tax shouldi be 
forthwith recovered and future payment of like 
taxes suspended. He further insists that he 
should not be denied the use of his portiob of 
this money pending its recovery’’ (Rec. p. ^3). 

3 u 
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These very objections of the appellant were the ones 
argued and passed upon adversely to his interests by 
Judge Gordon in the decree of February 4, 1929 (Rec. 
p. 43). 

Further answering the bill of review, the Trustees 
(Rec. p. 62) idenied that the action of the court in 
approving the Accounts of the Trustees, wherein pay¬ 
ments to the Collector of Taxes of the District of Co¬ 
lumbia of taxes assessed on the intangibles compos¬ 
ing the corpus of the trust estate were specifically 
shown and set forth, did or does constitute error ap¬ 
parent on the face of the record in this cause, and 
denied that said bill of review is well founded in law. 

Assignments of Error. 

To the decree dismissing the bill of review, the ap¬ 
pellant filed the following Assignments of Error 
(Rec. p. 66): 

1. The court erred in holding that there was no 
error of law set forth in the bill of review to support 
the foundation for the granting of relief prayed 
therein. 

2. The court erred in holding that said bill of re¬ 
view was not well founded in law. 

3. The court erred in holding appellant was not en¬ 
titled to the relief prayed in said bill of review. 

4. The court erred in dismissing said bill of review. 



ARGUMENT. 

i 

i. i 

The Record Presents a Proper Case for Bill of Review. 

There being no disputed questions of fact involved 
but only questions of law, which clearly appear fi^om 
the allegations of the bill and the answer of the Trus¬ 
tees thereto on the merits, it would seem clear that tjhis 
is a proper case for bill of review. 

In addition to the issue of law raised by the plead¬ 
ings, paragraph 7 of the bill sets up new matter oc¬ 
curring after the rendition of the decree of February 
4, 1929, which directly brings in question the correct¬ 
ness and propriety of that portion of the decree now 
disputed. The answer of the Trustees to paragraph 
7 of the bill admits the allegations therein contained. 
Equity Rule 58 provides that a bill of review may be 
filed within two years after the entry of a decree. This 
practice has been sustained by this court in the case of 
Rudolph v. Hunt, 52 App. D. C. 343; McGowan v. Elijoy, 
28 App. D. C. 188; Schwartz v. Costello, 11 App. Dj C. 
553. i 

i 

In the ease of Rudolph v. Hunt, supra, it was held 1 


A bill of review will lie to review a decree 
rendered after a trial on bill and answer whqre 
there was no issue of fact involved but onty a 
question of law as to the construction of statutes. 

Under a bill of review, the questions of law decided 
in the decree complained of are open exactly as if khe 
case were on appeal. 
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In the case of Accord v. Western Pocahontas Cor¬ 
poration, 156 Fed. 989, the court said: 

“It is well settled that a bill of review for 
error of law is in the nature of a writ of error 
and must be governed practically by the same 
rules governing appellate courts in considering 
writs of error. Story’s Equity Pleading, Sec. 
403. ” 

This rule is laid down in R. C. L., Vol. 26, p. 1390, as 
follows: 


“Thei order of a court approving the account 
of a trustee in which he claims certain credit, 
is not conclusive as to his right to such credit, 
but the court may, at a future time, investigate 
and restate the account. But in order to induce 
the court to grant a review of a trustee’s ac¬ 
count, and open it up for further litigation, any 

delav must be clearlv and satisfactorilv ac- 
•' * » 

counted for and an absence of laches shown. An 

account settled and confirmed can onlv be re- 

* 

viewed for error of law apparent on the face of 
the record, or for new matter which has arisen 
since the decree.” 

To the same effect is Priestley’s Appeal, 127 Pa. St. 
420; Matnay v. Yates, 121 Ya. 506; Putnam v. Day, 89 
U. S. 60. 

In the last mentioned case, the Supreme Court said 

(p. 66): 

“* * !* It is true that in our practice the 

final decree does not contain a summary of the 
facts as it did in the English practice—which 
summary was examinable on a bill of review; 
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but to countervail this absence of statement ; in 
the decree, we have adopted the practice of look¬ 
ing back of the decree into the whole record of 
the pleadings and proceedings, including orders, 
master’s report, &c., together constituting what 
is generally regarded as the record in the caijse, 
and necessary to be examined in order to a 
proper understanding of the decree itself. This 
makes a record similar to that of a common Jaw 
action, the decree being the judgment of the law 
upon the allegations of the parties, and the con¬ 
clusion which the court deduces from the proofs. 
But the conclusions of fact deduced from the 
proofs are not spread upon the record in exteilfso, 
unless through the medium of a report made| by 
a master or commissioner.” 

| 

II. i 

i 

The Court Erred in Holding that Taxes Assessed on 
Intangibles and Paid by the Trustees Should Be 
Charged Against Income and Not Against the Corpus 
of the Estate. 

/ i 

There are only two main questions of law involved 
in this case, and brieflv stated thev are whether the 
lower court committed error in holding: 1 

(a) That the tax on intangibles paid by the 
Trustees of the estate of James McDonald, Sr., 
to the District of Columbia should be changed 
against income to which appellant and his two 
children were entitled, and not against the cor¬ 
pus of the estate; and 

• 

( b ) That the taxes assessed on said intan¬ 
gibles by the District of Columbia were valid, 
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and the Trustees were legally required to pay 
the same. 

These propositions will be hereafter discussed in 
order, and we shall attempt to show that the court was 
in error in both respects. 


(a) 

The Intangible Taxes Cow plained of Should Hare Bren 

Charged to the Corpus. 

The decree] of May 10, 1926, recites, among other 
things, “* * # the true intention of the testator as 

expressed in said trust provision of his will and codicil 


was and is 
vides: 


* ? i 


Paragraph 3 of said decree pro- 


“That said Executors and Trustees be and 
they are hereby authorized and directed to re¬ 
state their tentative First Account as Trustees 
filed by them October 16, 1925, and to charge 
to the corpus of the trust estate all debts, specific 
legacies,annuities, commissions, counsel fees and 
other costs of administration which may have 
been deducted from the income ( excepting com¬ 
missions heretofore allowed upon income ), and 
to show in said Account the net principal of the 
estate to be retained by them as Trustees and 
the net cash income therefrom, one-half of 
which net income shall be paid over and dis¬ 
tributed to the plaintiff, James McDonald, 
Jr. * * *” 

Ordinarily expenses of administration are charge¬ 
able to income unless a contrary intent is shown by the 



testator or the document creating the trust. In tljis 
case the testator’s intention is clearly set out, and in 
our judgment the taxes paid by the executors and 
trustees are chargeable to the corpus under three Ex¬ 
press provisions of the decree, which provide as 
follows: 


1. For payment of all debts. 

2. For payment of all other expenses of administra¬ 
tion. 


3. The charge against the income is expressly limiied 

by the decree to “commissions heretofore allowed upon 
,, ! 

income. 


It will be observed that the purpose of the order pro- 

i 

viding for a recasting of the accounts was to ascer¬ 
tain the net principal to be held and administered by 
the Trustees, and the net income, one-half of which \Vas 

i 

to be paid to James McDonald, Jr. All expenditures 
that had been incurred by the Trustees were neces¬ 
sarily to be charged either to the corpus or to income. 
The Trustees contended that because taxes were |not 
specifically enumerated as being chargeable against the 
corpus, they should be charged against the income. It 
will be noted, however, that there was no special 
enumeration of taxes among the items to be charged 
against income; on the contrary, the plain meaning of 
this decree was that all expenditures made by | the 
Executors and Trustees should be charged against the 
corpus, “excepting commissions heretofore allowed 
upon income.” 
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"What, then, was the meaning of the expression: 

“All Debts” ? 


In the case of State of North Carolina v. Georgia Co., 
19 L. R. A. 485, the Court said: 


“The defendant insists that a tax is not a debt. 

It may not be a debt in its most limited sense, 

that is, liable to set-off and the other incidents 

of a simple contract between individuals, but it 

is a debt in the highest sense of the word. In 

this sense it is defined bv Bouvier as ‘anv kind 

» * 

of a just demand’; by the Century Dictionary as 
4 that which is due from one person to another, 
whether money, goods, or services’; and by 
Webster substantially the same, with ‘thing 
owed, obligation, liability’ given as synonyms. 
All causes of action become debts after judg¬ 
ment. Dellinger v. Tweed, 66 N. C. 206; Rapaljie 
& Lawrence Law Diet. pp. 352, 696. The old ac¬ 
tion on a judgment was an action for debt (381 
Com. 159), and so is an action for a penalty. 
‘The Government has the same right to enforce 
a duty as a debt, and may enforce it in the same 
way.’ People v. Seymour, 16 Cal. 332, 76 Am. 
Dec. 521. When a tax is imposed, the taxpayer 
becomes a debtor. Dollar Saving Bank v. United 
States, 86 U. S. 227 (19 Wall.), 22 L. Ed. 80; 
Atty. Gen. v. * * * 2 Anstr. 558, cited and 

approved in 86 U. S., 19 Wall. 241, 22 L. Ed. 83. 
‘Debt lies in favor of the United States against 
an importer for the duties due on goods im¬ 
ported. ’ United States v. Lyman, 1 Mason 482. ’ ’ 


In the case of Procter & Gamble Co. v. Warren Cotton 
Oil Co., 180 Fed. 453, the Court held that a statute 
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making directors liable for “all debts” included a 
liability for taxes. Among other things, the Court 
said, in discussing the meaning of the word “debts”: 

i 

“In Dunsmoor v. Furstenfeldt, 88 Cal. 522j, 26 
Pac. 518, 12 L. R. A. 508, 22 Am. St. Rep. £31, 
the Court held: ! 

‘And kind of obligation of one man to pay 
money to another is a debt.’ 

t 

And quoted with approval from Rodman v. 
Munson, 13 Barb. (N. Y.) 197: 

‘A debt signifies what one owes. Therfe is 
always some obligation that it shall be paid; but 
the manner in which it is to be paid, or the m<ians 
of coercing payment do not enter into the defini¬ 
tion. ’ | 

l 

In Equitable Life Insurance Co. v. Board of 
Equalization, 74 Iowa 178, 181, 37 N. W. 141, it 
was held that, under a statute authorizing tli^ de¬ 
duction of ‘debts’ from the credits list for t^xes, 
the profits held for the stockholders are debts 
which should be deducted.” j 

And again: 

In Felker v. Standard Yarn Co., 148 Mass. [226, 
19 N. E. 220, “a tax assessed against the corporation 
was held to be a ‘debt’ within the meaning of a statute 
making directors liable for the debts of the corpora¬ 
tion.” 

Other cases in which the word “debt” was similarly 
defined are: Frazer v. Tunis, 1 Bin. (Pa.) 254;[Mill 
Dam Foundry v. Hovey, 21 Pick. (Mass.) 417; Brand 
v. Godwin (Com. PL), 8 N. Y. Supp. 339, 9 N. Y. Supp. 
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743, Chalmers v. Sheehy, 132 Cal. 459, 64 Pac. 709, 84 
Am. St. Rep. 62; In re Lambie’s Estate, 94 Mich. 489, 
54 N. W. 173; Rosenbaum v. U. S. Credit System Co., 
61 N. J. Law, 543, 40 Atl. 591. 

In the case of Billings v. United States, 232 U. S. 261, 
at pp. 286, 287, Chief Justice White said: 


“So also, as to the nature and character of 
the obligation to pay taxes. As long ago as 
Meredith v. United States, 13 Pet. 486, 10 L. Ed. 
258, it was decided, the court speaking by Mr. 
Justice Story (p. 493): 

‘It appears to us clear upon principle, as well 
as upon the obvious import of the provisions of 
the various acts of Congress on this subject, 
that the duties due upon all goods imported con¬ 
stitute a personal debt due to the United States 
from the importer. ’ 

Again, in United States v. Chamberlin, 219 U. 
S. 250, 55 L. Ed. 204, 31 Sup. Ct. Rep. 155, the 
nature and character of an obligation to pay a 
stamp duty was considered, and the right to col¬ 
lect it by action of debt was passed upon, and it 
was held that the obligation to pay was a debt, 
and that it could be enforced by suit in the ab¬ 
sence of an exclusive remedv created bv the stat- 

V •/ 

ute by which the obligation was imposed.” 


Woerner, in the 3rd Edition of American Law of 
the Administration, Vol. 2, Sec. 367, denominates taxes 
as “debts due the State,” and treats taxes as debts and 
discusses the question of the priority of the payment 
of taxes under the heading of “debts due the State.” 

In this connection, what is the meaning of the ex¬ 
pression : 
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“Other Costs of Administration”? 

i 

Under the rule of construction “ejusdem generis” 
we look to the matters enumerated just preceding j;he 
expression quoted. In other words, “other costs of 
administration” means other costs of like dignity Hnd 
character as those specifically enumerated. Thj^se 
enumerated are all debts, specific legacies, annuities, 
commissions, and counsel fees, as well as other cdsts 

7 i 

of administration. Debts and charges against 4 n 7 
trust estate to be paid by an administrator, executor 
or trustee, are always those things which an executor 
or trustee may pay and receive credit for in the ordi¬ 
nary course of administration. Taxes against a tijust 
estate must necessarily be paid as a part of the ex¬ 
pense of the trust if they are validly assessed. It is al¬ 
ways most essential that taxes be paid in order to pre¬ 
serve the estate. The text books on Trustees, Bxe- 

.1 

cutors and Administrators classify taxes, repairs, [up¬ 
keep, &c., as charges and debts of administration. 

Bogart on Trusts, page 367, Sec. 102, under the Head 
“Expenditures” says: 

I 

“Ordinarily it is the duty of the trusted to 
expend the trust fund for the following purposes 
when the occasion arises.” 

He then enumerates, among other things, repairs, 
improvements, insurance, taxes, interest, &c., attor¬ 
neys fees, and expenses of litigation. 

In Woerner’s American Law of Administration, 
Vol. 2, page 1056, expenses of administration are 
enumerated and defined as follows: j 

I 

j 


i 
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4 4 Since the title to the personalty and right 
of possession vests in the personal representa¬ 
tive, taxes legally accruing thereon after the 
decedent’s death, and before distribution is 
made, are assessed to and should be paid by the 
executor or administrator without presentation 
of allowance by the Probate Court; and when 
paid, he will be entitled to credit therefor in his 
account as for expenses of administration.'’ 

And the same author, in Vol. 2, Sec. 367, denominates 
taxes as 44 debts due the state.” 

In Harper v. Shaw, 176 Mass. 190, it was held: 

4 4 The payment of the Federal tax is an ex¬ 
pense of the estate as much as any expense of 
administration. Until this charge is paid, the 
executor cannot receive his discharge nor can 

the beneficiarv receive his share.” 

•/ 

To the same effect is Bane et al. v. AVick, et al., 14 
Ohio St. 505; Garver v. Thoman, 15 Ariz. 38; In re 
Brower, 130 N. Y. Supp. 191. 

In the case of Corbin v. Townshend, 92 Conn. 501, 
the court, in holding taxes an expense of administra¬ 
tion, said: 

4 4 It is an obligation against the estate, and 
payable like any expense which falls under the 
head of administration expenses. The tax paid 
is no part of the estate at the time of distribu¬ 
tion; it has passed from the estate and the share 
of the beneficiaries is diminished by just so 
much. 

Administration expenses embrace any expense 
incurred by an executor or administrator in the 


25 


care, preservation and conservation of the as-! 
sets of the estate, in converting the assets, and 
in paying the debts and legacies, and also all ex-; 
penses incurred by operation of law and in turn¬ 
ing over the assets remaining to the residuary 
legatees or distributees.’’ 

! 

We have found no authority on either trusts or ad^ 
ministration that does not recognize taxes as a necesj 
sary expense of administration. The connection ill 
which this term or expression is used in the decre^ 
complained of shows that it is meant in the sense of exj- 
penses incurred in administering the estate. j 

It is argued by counsel for the Trustees that in th£ 
order of May 10, 1926, taxes are not specifically enui- 
merated. It is true that they are not specifically enu¬ 
merated as something to be charged to the corpus , bi^t 
the language used must necessarily include taxes as all 
expense of administration. It is to be noted that tax^s 
are not enumerated in said order as a matter to be 
charged against income, and it certainly cannot lie 
claimed that the order is authority for charging tl|e 
taxes against income. ! 

We respectfully submit that the taxes complained of, 
whether correctly and legally assessed against tljie 
estate or not, should have been charged to the corpiis 
of the estate under a reasonable interpretation of the 
will of the testator and of the decree of May 10, 19^6, 
which required the Trustees to restate their accounts.! 

I 

We call attention to the fact that a great many Ex¬ 
penses of administration paid by the Trustees and 
enumerated in their reports, are not referred to at kll 

I 


I 


I 
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in the decree of May 10, 1926. Insurance, traveling 
expenses, and numerous matters of that kind, were 
properly paid by the Trustees and charged to corpus 
under the order referred to, in restating the aceounts, 
and yet they were not expressly enumerated. The 
matter is made entirely clear, however, and removed 
from any possible doubt by the concluding part of the 
clause in the decree of May 10, 1926, which we have 
been discussing, and which is as follows: 

“excepting commissions heretofore allowed upon 
income.’’ 

In other words, the order expressly provided that 

“All debts * * * and other costs of admin¬ 

istration which mav have been deducted from 
the income, excepting commissions heretofore 
allowed upon income” 

are to be charged to corpus. 

What did the order provide should be charged to 
income? Certainly not everything not enumerated as 
being chargeable against corpus. On the contrary, the 
decree names only one thing that is to be charged to 
income, and that is commissions which had been allowed 
upon income. 

To state it another way: Charges and expenses of all 
kinds are to be charged back to corpus with one excep¬ 
tion, and that exception is expressly named, to wit, 
commissions allowed on income. 

The rule “ expressio unius est exclusio alterius” 
is an axiom of the law and is universally recognized as 
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a sound maxim of construction. It needs no citation of 
authority to support it. 

In this case by analyzing the decree of May 10, 1926, 
phrase by phrase, we reach the inevitable conclusion 
that it was intended for the beneficiaries to take all of 
the income, burdened only with the commission's on 

. " l 

the collection and distribution of that income. All 
other commissions, all other expenses of administra¬ 
tion, and all other debts and charges were intended to 
be charged to corpus. 

(b) | 

I 

The Trust Estate in the Hands of the Trustees was 
not Subject to Tax in the District of Columbia. 

I 

| 

The statutes relating to the taxing of personal prop¬ 
erty and intangibles in force in the District of j Co¬ 
lumbia during the period covered by the payments of 
intangible taxes complained of in this case, are as 

i 

follows: 

The Act of Congress of March 3, 1917 (Public No. 
378 — 64th Congress) provided in part as follows: 

“Seu 11. Section 6 of the Act of July 1, 1902, 
* * * is hereby amended by adding after 

paragraph two of said section: 

4 That the moneys and credits, including 
moneys loaned and invested, bonds and shares 
of stock (except, &c., * * *) of any per¬ 

son, firm, association or corporation, resident 
or engaged in business within said District, 
shall be scheduled and appraised in the manner 
provided by paragraph one of said Section 6 


i 
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for listing and appraisal of tangible personal 

property, and assessed at their fair cash value, 

and as taxes on said monevs and credits there 

* 

shall be paid to the tax collector of said Dis¬ 
trict, &c.’ ” 

The law was again amended by Act of Cogress of 
July 3, 1926 (44 Stat., at p. 833), the second section of 
which act provides as follows: 

“Sec. 2. That any person maintaining a place 
of abode in the District of Columbia on Jan- 
uarv 1st of anv vear, and for six months or 
more prior thereto, shall be considered a resident 
of the District of Columbia for the purpose of 
taxation on his intangible personal property 
wherever located, unless evidence shall be sub¬ 
mitted to the Assessor of the District of Co¬ 
lumbia satisfactory to him, that such intangi¬ 
ble personal property, or the income thereof is 
taxed to said person in some other jurisdic¬ 
tion, &c.” 

In his opinion (Rec. p. 40) the lower court found 
as a fact that because the testator’s domicile was in 
the District of Columbia, and his estate had been ad¬ 
ministered in the Probate Court of said District, that 

the situs of the trust estate created bv his will was 

* 

also in the District of Columbia. He entirely over- 

* 

looked the fact that before the death of James Mc¬ 
Donald, Sr., which occurred on the 13th day of Jan¬ 
uary, 1915, he had placed all of the securities con¬ 
stituting his trust estate in the possession of the Ful¬ 
ton Trust Company in New York for safekeeping, 
where by his will he directed they should remain. The 
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lower court further overlooked the fact that after [the 
executors had passed their final account in the Pro¬ 
bate Court, they had on July 12, 1923, distributed 
said trust estate to themselves as the Trustees na^ned 
in said will (see Stipulation, Rec. p. 65). By ^his 
distribution, the legal title to said trust estate became 
vested in said Trustees, where it remains to the pres¬ 
ent time, to be held, managed, and eventually dis¬ 
tributed by them in accordance with the will, to! the 
appellant and his two children, all of whom have! al¬ 
ways been non-residents of the District of Columbia. 
The Trustees were and are non-residents of the Dis- 
trict of Columbia. (See Fulton Trust Co. et al. v. 
Bank of America of California, Ancillary Guardian, 
59 W. L. R. 63.) The securities constituting said ttust 
estate have always remained in the physical posses¬ 
sion of the Fulton Trust Company in New York. | 
How the court could have found under these [cir¬ 
cumstances and the statutes above quoted that the 
situs of the trust estate was in the District of [Co¬ 
lumbia during the period payments of taxes on [the 
intangibles were made by the Trustees to the ^Dis¬ 
trict of Columbia, which period was from the \fear 

i 

ending June 30, 1924, to the year ending June 30, 
1929 (Rec. pp. 65, 66), is beyond our comprehension 
and understanding. It seems to us to be contrary to, 
and contradicted by, the record in this case; yet this 
finding by the court is the foundation on which] he 
based his ruling that said taxes were legally due ^nd 
properly payable to the District of Columbia. Iii so 
holding, the lower court seems to have relied largely 
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upon the decision of the Supreme Court of the United 
State in the case of Blodgett v. Silbermann, 277 U. S. 
1. The decision in that case, as the decision in this 
case, is founded upon the theory that the situs of the 
trust estate in question was in the jurisdiction where 
the taxes were assessed, which was the domicile of 
the owner of the estate. The decision of the Supreme 
Court was justified by the facts in the Blodgett-Sil- 
bermann case. We cannot say the same in support 
of the finding of the lower court in this case. Fur¬ 
thermore, the Blodgett-Silbcrmann case involved the 
right of a State to levy and collect a succession tax 
upon the property of a deceased resident of the State 
passing to his heirs under the laws of the State of 
his domicile. It was not a tax upon the property 
itself, as in the case at bar. In its opinion the Su¬ 
preme Court said (p. 8): 

“This is a tax not upon property but upon the 
right or privilege of succession to the property 
of a deceased person, as is made clear in the 
opinion of the Supreme Court of Errors in this 
and prior cases. Silbermann v. Blodgett, 105 
Conn. 192; Corbin v. Townshend, 92 Conn. 501; 
Hopkins Appeal, 77 Conn. 644; Warner v. Cor¬ 
bin, 91 Conn. 532; Gallup’s Appeal, 76 Conn. 617, 
57 AtL 565. These cases are all in accord with 
Knowlton v. Moore, 178 U. S. 41, 47, in which 
it was said by this Court that: 

‘ Taxes of this general character are universally 
deemed to relate, not to property eo nomine , but 
to its passage by will or by descent in cases of 
intestacy, as distinguished from taxes imposed 
on property, real or personal, as such, because 
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of its ownership and possession. In other woifds, 
the public contribution which death duties e^act 
is predicated on the passing of property as the 
result of death, as distinct from a tax on prop¬ 
erty disassociated from its transmission or re¬ 
ceipt by will, or as the result of intestacy, ’j 

“The power of the State of a man’s domicile to 
impose a tax upon the succession to, or jthe 
transfer of his intangible property, even when 
the evidences of such property are outside of 
the State at the time of his death, has been con¬ 
stantly asserted by the legislatures of the vari¬ 
ous States. The Supreme Court of Errors in 
its opinion in this case says that at the present 
time the inheritance tax laws of over four-fifths 
of the States impose a tax similar to that (im¬ 
posed by Connecticut.” (Citations.) 

i 

* * # * * * # j 

“Further, this principle is not to be shaken 
by the inquiry into the question whether the 
transfer of such intangibles like specialties, 
bonds, or promissory notes, is subject to taxa¬ 
tion in another jurisdiction. As to that, we need 
not inquire. It is not the issue in this case. 
For present purposes it suffices that intangible 
personalty has such a situs at the domicil^ of 
its owner that its transfer on his death may be 
taxed there.” 


In this case, the legal title to the trust estate jvas 
and is in the Trustees, both of whom are non-residents 
of the District of Columbia, and the equitable tiitle 


was and is in the three beneficiaries named in (the 
will, all of whom are non-residents of the District of 


i 

i 

i 

I 
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Columbia. The trust estate itself has never been 
physically in the possession of the Trustees in the 
District of Columbia, nor have any of the parties hold¬ 
ing the legal or equitable title to said trust estate 
maintained a place of abode in the District of Co¬ 
lumbia. The taxing authorities of the District of Co¬ 
lumbia, when their right to assess the intangibles 
constituting said trust estate was brought in question, 
ruled that under the statutes in force in the District 
of Columbia said trust estate was not liable for taxa¬ 
tion. All of these admitted facts are so different from 
the facts of the Blodgett-Silbermann case as to render 
that decision inapplicable to this case. 

The decision of the Supreme Court of the United 
States, in the case of Safe Deposit & Trust Co. v. Vir¬ 
ginia, 280 U. S., p. 83, is much more in point, and the 
facts more nearly similar to the facts in this case, than 
is the Blodgett-Silbermann case. In the Safe Deposit 
& Trust Company case, a citizen of Virginia trans¬ 
ferred a trust fund of stocks and bonds to a Maryland 
Trust Company, in trust for his two minor sons. The 
trustee was empowered to change investments and to 
accumulate income, to pay taxes and commissions, and 
as each son attained the age of twenty-five years to 
pay him one-half of the principal with the income ac¬ 
cumulated thereon. The deed made no provision for 
the event of the death of both sons under twenty-five 

years without issue. The donor reserved to himself 
* 

the power of revocation, but died at his domicile in 
Virginia without exercising it. Administration of the 
donor’s estate was had in Virginia, where the two sons, 
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still in their minority, also were domiciled. The counts 
of Virginia sustained a Virginia tax upon the whple 
corpus of the trust estate by regarding the sons j in 
conjunction with the administrator as the real own¬ 
ers of it, but the Supreme Court held that the tax vfas 
on property beyond the jurisdiction of the State, and 
therefore invalid under the 14th amendment. The Vir¬ 
ginia Court relied in large part upon the case of 
Blodgett-Silbermann, supra, but the Supreme Court 
said with reference to that and other cases referred} to 

i 

‘‘Any general statement in the above opinion 
which mav seem to interfere with the conclusion 
here announced must be limited and confined to 
the precise situation then under consideration. ’ ’ 

The court further said (p. 92): j 

“Ordinarily this court recognizes that the |ic- 
tion of mohilia sequuntur personam may be Ap¬ 
plied in order to determine the situs of intangible 
personal property for taxation. Blodgett v. ^il> 
bermann, 277 U. S. 1. But the general rule mitst 
yield to established fact of legal ownership, 
actual presence and control elsewhere and ought 
not to be applied if so to do would result in in¬ 
escapable and patent injustice, whether through 
double taxation or otherwise. (Citations.) 
Here, where the possessor of the legal title holds 
the securities in Maryland, thus giving therh a 
permanent situs for lawful taxation there, and 
no person in Virginia has present right to th^ir 
enjoyment or power to remove them, the fiction 
must be disregarded. It plainly conflicts wi[th 
facts; the securities did not and could not follow 
any person domiciled in Virginia. Their actfial 
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situs is in Maryland and cannot be changed by 
the cestuis que trustent.” 

The facts of the Virginia case are so nearly like the 
facts in the present case that we submit the opinion 
of the Supreme Court in the Virginia case is con¬ 
trolling in this case. 

Under the Ohio statute providing that all property 
within the State, and all moneys, credits, investments 
in bonds, stocks or otherwise, of persons residing in 
the State, shall be subject to taxation, where a trust 
estate and the beneficiaries were both outside the State, 
and the resident trustee did not act as trustee in Ohio, 
the estate was not taxable there by reason of the mere 
fact that the trustee was a resident of that State. 
Goodsite v. Lane, 139 Fed. 593. 

We submit further, in view of the language of the 
taxing statute of the District of Columbia, that the 
decision of the Tax Assessor exempting the trust es¬ 
tate from taxation was clearly correct. The fact that 
the testator died in the District of Columbia, and that 
the Trustees had filed accounts of their administration 
of the trust estate in the equity suit brought originally 
by appellant for an interpretation of the testator’s 
will, did not make the Trustees, who hold the legal title 
and custody of the estate, residents of the District 
of Columbia. This question was considered by the 
Supreme Court of Maine in the case of City of Augusta 
v . Kimball, 41 L. R. A. 475. The court said: 

4 ‘The question, therefore, is whether the cir¬ 
cumstances, that these nonresident owners in 


trust of property without the state derive th^ir 
title from a devise under a Maine will through 
confirmation by a Maine probate court, aiid 
have agreed to render accounts in that coutt, 
bring them or the property fairly and effectu¬ 
ally within the purview of the statute. T|he 
plaintiff’s theories seem to be (1) that although 
the defendants as individuals and in every 
other capacity are nonresidents, yet, as spch 
trustees and in that capacity, they have become 
so far residents of this state that its tax stat¬ 
utes will actually and effectually grasp thefti; 
(2) that, although all the articles of the prop¬ 
erty devised to them or purchased by them with 
trust funds are actually without the state, apd 
physically beyond its reach, yet the estate 
which they form is that of the deceased, Horhce 
Williams, and hence the estate, the entity (of 
which the various articles are only component 
parts), is under the control of the proper 
Maine probate court, and thus holds their situs 
within this state. These are ingenious theories, 
but they will be found to run against actgal 
facts and conditions. 

1. The defendants themselves, the persons 
who own the property although in trust, nope 
the less and notwithstanding the plaintiff’s 
theory, actually reside without the state, with 
no domicile in the state. They acquire thereby 
none of the peculiar rights or privileges of a 
resident of Maine. Should they bring suit in 
the courts of Maine to enforce against strangers 
their title to any of this property, they coijld 
be required to furnish security for costs as non¬ 
residents. Thev cannot maintain suit concern- 

* 

ing the trust property in the Federal courts jin 



36 


Maine against the citizens of other states, but 
can maintain such suits in those courts (if for 
the requisite amount) against citizens of Maine. 
If themselves sued as such trustees in a State 
court bv a citizen of Maine for the requisite 
amount, thev could remove the suit to the 
proper Federal court upon the ground of di¬ 
verse citizenship. Indeed, the plaintiffs sug¬ 
gest that this suit could be maintained against 
them in the Federal courts in the states of 
their residence, thereby conceding them to be 
nonresidents of this state even as trustees. 

Although their title to the property came to' 
them from a resident of Maine through a pro¬ 
bate court in Maine, the title is in them, and 
not in the court. The property vested in them. 
The}’ were not annexed to the property. There 
was no loss nor division of the personalty of 
either. So long as either is resident without 
the state, he is not resident within the State. 
These propositions, if not self-evident, are 
fairly deducible from judicial decisions. See, 
among others, Childress v. Emery, 8 Wheat. 
42, 5 L. Ed. 705; Rice v. Houston, 13 Wall. 66, 
20 L. Ed. 484; Relfe v. Bundle, 103 U. S. 222, 

27 L. Ed. 337; Hess v . Reynolds, 112 U. S. 73, 

28 L. Ed. 27; Clark v. Bever, 139 U. S. 96, 35 
L. Ed. 88; Anthony v. Caswell, 1 R. I. 159; Ail- 
men’s Petition, 17 R. I. 363; Clark v. Powell, 
62 Ky. 442; People’s Western R. Corp. v. Al¬ 
bany, 40 N. Y. 154; People’s Darrow v. Cole¬ 
man, 119 N. Y. 137, L. R. A. 7, 407; Latrobe i\ 
Baltimore, 19 Md. 13; Appeal Tax Ct. v. Gill, 
50 Md. 377; Davis v. Macy, 124 Mass. 193; 
Price v. Hunter, 34 Fed. Rep. 355; Detroit v. 
Lewis, 109 Mich. 155, 32 L. R. A. 439.” 


__ I 

For the reasons hereinbefore set forth, we respect¬ 
fully submit that the decree dismissing the bill Cf 
review should be reversed. 

GEORGE E. HAMILTON, 

JOHN J. HAMILTON, 

GEORGE E. HAMILTON, Jr., 
HENRY R. GOWER, 

J. J. LYNCH, | 

Attorneys for Appellant . 
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Short History of Proceedings Antedating Bill ofj 
Review Herein, Chronologically Stated. 

1913, June 26.—James McDonald, citizen of the 
United States, temporarily residing in London, Eng- 
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land, made and published his “last Will and Testa¬ 
ment”; 

1914, April 14.—Codicil to next above made and pub¬ 
lished ; 

1915, January 13.—Testator, James McDonald, dom¬ 
iciled in the District of Columbia, died at his home, 
#1701 Twenty-second Street Northwest, in the City of 
Washington, D. C.; 

1915, January 20.—On petition of Lawrence Max¬ 
well of Cincinnati, Ohio, and Fulton Trust Company 
of New York, a corporation under laws of New York 
with offices at 149 Broadwav, New York Citv, above 
will with codicil was duly admitted to probate and 
record by Supreme Court of the District of Columbia, 

and letters testamentarv thereon were issued to said 

* 

Lawrence Maxwell and Fulton Trust Company of New 
York, as executors by said will appointed; 

(Record Court of Appeals, D. C., No. 4251, Mc¬ 
Donald, Jr., v. Maxwell, 55 App. D. C. 375; 
also Ibid. No. 4300, Same v. Same, 56 App. 
D. C. 287.) 


1922, May 6.—Bill of James McDonald, Jr., alleging 
Items “M”, “N”, “0”, “P” and “R” of said will to 
be in conflict with law against perpetuities and there¬ 
fore void, and praying to have both corpus of the es¬ 
tate and the accumulated income therefrom immedi¬ 
ately distributed to him as only child and sole heir at 
law of testator filed; 

1924, November 28.—Bill of Complaint, next above, 
dismissed by Supreme Court, D. C. for reasons set 
forth in memorandum opinion of said Court (per Mc¬ 
Coy, Ch. Jus.) filed July 30, 1924—appeal to Court of 
Appeals, D. C. noted; 


Former Decision of this Court. 

1926, May 3.—On proposals submitted by appellant, 
James McDonald, Jr., and a statement in reply thereto 



made by the executors and trustees, approved by the 
Court of Appeals, D. C. said decree of Supreme Coqrt, 
D. C. dismissing said bill of complaint was reversed 
and cause remanded “with instructions to enter a de¬ 
cree instructing the executors and trustees * * * to 
proceed in the execution and performance of” sAid 
trust in the manner detailed and “for such further 
orders or instructions regarding the administration 
of the trusts created bv said will, consistentlv with 
the foregoing, as may be deemed necessary upon 
application of any of the parties to the suit” (56 App. 
D. C. 287, 290). ! 

Consent Decree of May 10,1926. 

1926, May 10.—Based on the mandate, judgment and 

opinion of Court of Appeals in next above, Suprefne 
Court, D. C. entered its decree, consented to by bpth 
James McDonald, Jr., and the trustees, whereby latter 
were required to restate their tentative First Account 
and to charge to the corpus of the trust estate jail 
debts, specific legacies, annuities, commissions, coun¬ 
sel fees and other costs of administration” &c., j&c. 
(R. 12). # | 

1927, January 3.—Petition of Trustees, reporting 
compliance with decree of May 10, 1926, by restate¬ 
ment of accounts previously tiled and praying Ap¬ 
proval by the court of their actions (R. 13-17). 

i 

Consent of James McDonald, Jr., to Approval o jf 

Accounts. 

1927, January 19.—Answer of James McDonald to 
next above stating that he “has no objection to sjiid 
accounts, and is willing that same be accepted by the 
court and approved” * * * that he has no objec¬ 

tion “to the approval of the transactions of said Trus¬ 
tees as shown in their report;” that “he offers no pb- 
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jection to the assets of said estate remaining in the 
custody and under control of Fulton Trust Com¬ 
pany” * * * &c. filed (R. 18-19). 

1927, September 23.—Second Supplemental Petition 
and Report of Trustees affirmatively stating that “in¬ 
come and other taxes paid by them (had been de¬ 
ducted) out of the income of the Estate, as indicated in 
their Accounts,” filed (R. 19, 20, 23). 

First Objection to Payment of Annual Taxes from 

Income. 

1928, April 6th.—Answer of James McDonald, Jr., 
alleging (R. 33) erroneous payment to District of 
Columbia of “tax on the intangible assets of the estate 
aggregating approximately $170,000.00” and the 
charging of one-half thereof “against the income of 
the respondent,” filed (R. 31-34). 

1928, October 15.—Third Supplemental Account of 
Trustees “as a continuation of and in connection with 
the accounts” already pending, filed (R. 35). 

1929, February 4.—Opinion of Supreme Court, 
D. C., holding “that intangible personal property of 
this estate has a situs in the District of Columbia and 
is taxable in the District of Columbia,” and expressing 
doubt, in absence of direction from the Court of Ap¬ 
peals, D. C. as to existence of power on its part to 
charge back to corpus the taxes already paid and 

charged against income (R. 41). 

Decree of February 4, 1929, and McDonahUs Consent 

Thereto. 

1929, February 4.—Order of Supreme Court, D. C. 
approving Trustees’ Accounts and declaring: 

“IV. The payment of intangible taxes to the 
District of Columbia and deduction thereof 
from the income of the trust estate is hereby ap¬ 
proved” (R. 43). 
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with the following notation thereon signed by Jaimes 
McDonald’s attorneys: 

“Approved on behalf of the Respondent, 
James McDonald” (R. 44). 

1929, May 23.—Petition of Bank of America, claim¬ 
ing to be duly appointed and qualified ancillary 
guardian of minor children of James McDonald, ^r., 
and asserting right “to receive, administer and in¬ 
vest” funds of the trust estate pertaining to said 
minors and held by the Trustees Joseph S. Graydon 
(substituted for Maxwell) and Fulton Trust Company 
of New York filed (Record, Appeals, D. C., No. 5153, 
pp. 2-4). 

1929, May 31.—Answer of Trustees to next above 
filed (Ibid. p. 5). j 

1929, December 2.—Order directing Trustees to sur¬ 
render accumulated income of said minors to Bank of 
America as ancillary guardian, etc., passed and entered 
(Ibid. pp. 108, 109). Appeals noted. 

Bill of Review and Subsequent Proceedings. 

1930, November 21.—Bill to Review Decree entered 

February 4,1929, filed (R. 44-49). j 

1930, December 23.—Answer of Trustees to next 
above filed (R. 52-63). 

1930, June 1.—Opinion and decree of Court of Ap¬ 
peals, D. C., reversing order of December 2, 1929, fil^d 
(see 60 Apps. D. C. 240). 

1931, November 16.—Opinion of Mr. Justice Gordon 
adverse to Bill of Review, filed (R. 63). 

1931, December 8.—Decree dismissing Bill of lie- 
view with costs to the Trustees and appeal to tljiis 
Court noted (R. 64). 


i 


6 


Statement Reviewing Litigation Prior to Bill of 

Review. 

In McDonald v. Maxwell, et al., 56 App. D. C. 287, 
this Court reviewed proceedings had in the Supreme 
Court of the District in matter of an original bill filed 
by James McDonald, Jr., alleging that certain pro¬ 
visions of the last will of his deceased father were in 
conflict with the District of Columbia law against per¬ 
petuities and therefore void, and praying entry of a 
decree which should declare that as sole heir at law 
of his father he was entitled to the possession of all 
“that portion of the estate which testator attempted 
to dispose of by means of the void provisions.” Said 
bill had been dismissed by the court of first instance 
“for want of substance.” 

Reviewing in close detail the contentions of both 
James McDonald, Jr., and the Executors, afterwards 
Trustees, this Court said: 

“It is now stated in this court to be the desire 
of the appellant, and of the other parties to this 
suit, that the same may be determined as speed¬ 
ily as possible, having a just regard to the rights 
of all parties in interest, and especially to the 
rights of the infant defendants, the children of 
the appellant. The appellant therefore proposes 
that the court shall now accept the interpreta¬ 
tion placed upon the will of James McDonald 
by the counsel for the executors herein, and 
direct the court below to enter a decree instruct¬ 
ing the executors and trustees thereunder as 
follows: 
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(1) That upon the death of the testator, 
James McDonald, the appellant, James tlc- 
Donald, Jr., took a present vested interest in the 
undivided one-half of the testator’s estate after 
the payment of debts, specific legacies, annuities, 
and costs of administration, the corpus thereof 
to be paid to said James by the executors under 
the will when his oldest child living at the tes¬ 
tator’s death shall reach the age of 30 vears. 

(2) That pending the payment to said Janjies 
of the principal of his one-half interest in skid 
estate he is entitled to receive, and the said 
executors and trustees shall pay to him, in addi¬ 
tion to the annuity provided for him by the 
codicil of said will, the cash income upon the 
said one-lialf interest accrued thereon to this 
date, and the future cash income thereon frpm 
time to time as the same shall accrue hereafter. 

I 

* * * # * # * i 

In answer to this proposal of the appellant, 
the executors and trustees of the estate say tl^at 
they cannot deny that the claim of the appellant 
to the income from his vested undivided one- 
half share in the net residuary estate of jhe 
testator ‘is a logical deduction from the posi¬ 
tion assumed and the contention insisted uplon 
by the executors and trustees in their brief filed 
in this cause. ’ 

9 

The court has carefully considered the pro¬ 
posal of the appellant and the statement m^de 
by the executors and trustees, with the purpose 
of protecting the rights and interests of all par¬ 
ties to the record, especially the interests of fhe 
minor defendants herein, and also to give effect 
to the intentions of the testator as expressed in 
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the will, and we are convinced that these con¬ 
siderations require that the proposal aforesaid 
should be approved * * 

Reversing the decree of the Supreme Court which 

dismissed plaintiff’s said bill, this Court remanded 

the cause to that court 4 4 for such further orders or 

instructions regarding the administration of the trusts 

created by said will, consistently with the foregoing, 

as may be deemed necessary upon application of any 

of the parties to the suit” (ibid, p. 290). 

Pursuant to the mandate of this Court based upon 

above, the Supreme Court, D. C., on May 10, 1926, 

entered its decree declaring the true intent of the 

testator ‘‘as expressed in said trust provisions of his 

will and codicil” to be as indicated in and bv the above 

%> 

quoted extracts from the opinion of this Court, and 
added the following paragraphs thereto: 


4 ‘III. That said Executors and Trustees be 
and they are hereby authorized and directed 
to restate their tentative First Account as Trus¬ 
tees filed by them October 16, 1925, and to 
charge to the corpus of the trust estate all 
debts, specific legacies, annuities, commissions, 
counsel fees and other costs of administration 
which may have been deducted from the income 
(excepting commissions heretofore allowed on 
income), and to show in said Account the net 
principal of the estate to be retained by them 
as Trustees and the net cash income therefrom, 
one-half of which net income shall be paid over 
and distributed to the plaintiff, James Me- 
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Donald, Jr., upon executing and delivering to 
said Executors and Trustees the usual refund¬ 
ing bond to save them harmless (R. 12); 

* # * * * * * j 

“V. That said Executors and Trustees shall 
hereafter, at appropriate periods, pay over I to 
said James McDonald, Jr., his share in the cash 
income derived from his one-half undivided in¬ 
terest in said trust estate; 

**##*## 

. I 

4 4 VII. That jurisdiction of this cause is 
hereby retained for such further orders or (in¬ 
structions regarding the administration of lihe 
trusts created by said will, consistently with the 
foregoing, as may be deemed necessary upon 
application of any of the parties hereto’’ (R. 
13). 

This decree (of May 10, 1926) was passed and en¬ 
tered with consent, formally recorded, of Messrs. 
Hamilton & Hamilton and M. M. Allison, attorneys of 
record of the plaintiff James McDonald, Jr., the 
Guardian ad litem for the minor children of sdid 
plaintiff stating that he entertained 44 no objection” 
thereto (R. 13). j 

By petition, filed January 3, 1927 (R. 13), Fultbn 
Trust Company and Graydon, Trustees as aforesaid, 
showed to the court that as directed by said decree 
of May 10, 1926, “ after making the payments therein 
authorized and charging and deducting the same hs 
therein directed” they had “restated the nine ac- 
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counts'’ previously submitted by them .as Executors; 
bad “ascertained the net principal of the estate to he 
retained by them as Trustees and the net income from 
the date of the testator’s death—one-half of which 
net income they (had) distributed and/or credited to 
James McDohald, Jr.,” and the other half of which 
tliev had “retained, set aside and invested” for said 
minor children. As showing “their full compliance 
with said decree and to make a report of their transac¬ 
tions,” they submitted with said petition as Exhibit A 
“the First Account of Lawrence Maxwell and the Ful¬ 
ton Trust Company, Testamentary Trustees, from 
July 12, 1923,! to September 10, 1925, as restated * * * 
and a supplement thereto” (wherein Joseph S. Gray- 
don appeared as substituted trustee in place of Max¬ 
well), covering the period from September 10, 1925, to 
Julv 20, 1926. Stating that said first account had— 

“been duly submitted for examination to coun- 
set for James McDonald, Jr., and to Ralph D. 
Quinter, Esquire, Guardian ad litem of said in¬ 
fant beneficiaries ’ ’ 

and that no i objection had been made thereto, said 
Trustees asked that such account might— 

“be accepted by the court without the delay and 
expense attendant upon a reference to the 
Auditor” (R. 14). 

Said Trustees further informed the court that “in 
addition to restating and summarizing the accounts 
of the Executors heretofore approved and passed by 
the Probate Court” they had fully set forth in said 
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report all transactions of their own and “ their pred¬ 
ecessors in the management of said trust estate; the 
nature of the assets held by them;” &c., &c. (R. 14-19);’ 
and that “all of the stocks, bonds, and other securities 
comprising the trust estate are now in the custody apd 
under the control of * * * petitioner, the Fultpn 

Trust Company of New York in New York Cit^” 
where prior to his death the testator had deposited 
same for safe keeping and in his last will had writ¬ 
ten— 


“It is natural and desirable that the Fulton 
Trust Company should be the custodian of tpe 
assets of the estate.” 

Expressive of their own concurrence in the tes¬ 
tator’s view so expressed, the Trustees said— 

“For convenience in administration, it is de¬ 
sirable that the securities be kept in the cus¬ 
tody and under the control of the Fulton Trpst 
Company in New York City as directed by the 
testator. Said Company is a banking and trpst 
company incorporated and existing under tjie 
laws of the State of New York, and a member bf 
the Federal Reserve System, having a full paid 
capital and surplus of $2,400,000 plus, and main¬ 
tains its principal banking office at 149 Broad¬ 
way, New York City, in close proximity to the 
financial center of New York City. Throughout 
the executorship the securities and property pf 
the estate have been inspected in New York City 
by the officers of the (this) court and by the 
guardian ad litem of the infant beneficiaries apd 
recently have been examined and checked by the 
guardian ad litem in this cause. 
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Your petitioners have filed the power of at¬ 
torney required by Equity Rule 69, but have 
, filed no undertaking or security for the reason 
that the testator, in his will, provided that ‘The 
Executors shall receive such remuneration as is 
customary in such cases and shall not be re¬ 
quired to furnish any bond or security,’ and for 
the further reason that under the laws of the 
State of New York, applicable to trust com¬ 
panies, the Fulton Trust Company, which holds 
the securities of said Estate, is authorized to 
serve as fiduciary without bond. Because of this 
provision in the will and the reciprocity ex¬ 
tended under the law and practice of New York 
and the District of Columbia to corporate fidu¬ 
ciaries, no bond was required of the Executors 
by the Probate Court” (R. 16-17). 

and prayed— 

“6. That jurisdiction of this cause may be re¬ 
tained for such further orders or instructions 
regarding the administration of the trust estate 
as may be deemed necessary upon application 
of any of the parties to this cause” (R. 17). 

This petition of the Trustees for approval of their 
accounts as restated vras answered under date of Jan¬ 
uary 19th, 1927, by James McDonald, Jr., who, among 
other things, said (R. 18): 

“1. That he has examined the first account of 
Lawrence Maxvrell and the Fulton Trust Com¬ 
pany, testamentary trustees, from June 12th, 
1923, to September 10th, 1925, as restated in 
obedience to the decree of this Court dated May 
10th, 1926; and a supplement thereto of the Ful- 


ton Trust Company and Joseph S. Graydpn, 
substituted Trustees, from September lO^h, 
1925, to July 20th, 1926, and has no objection I to 
said accounts, and is willing that the same f)e 
accepted by the court and approved without de¬ 
lay and expense of a reference to the Auditor, in 
view of the fact that the said accounts have also 
been carefully examined and the vouchers filled 
therewith scrutinized by Ralph D. Quinter, Esfp, 
Guardian ad litem of the infant beneficiaries, j 

“2. That he has no objection to interpose to 
the approval of the transactions of said Trus¬ 
tees as shown in their report.” * * * (Italics 
ours.) 


and for the present offers 


* * “no objection to the assets of said tri^st 
estate remaining in the custody and under the 
control of the Fulton Trust Company of New 
York in New York City, where they were placed 
and kept by the testator in his lifetime, and 
where they have been throughout the adminis¬ 
tration of the estate * * *. 


and 


“4. 


* * joins petitioners in * * * tjie 
prayer * * * to the effect that the jurisdic¬ 
tion of this cause be retained in this Court fj>r 
such further orders and instructions regarding 
the administration of the trust as may be 
deemed necessary from time to time upon ap¬ 
plication of any of the parties” (R. 19). 

This answer was signed in name of James McDonald 
by W. F. Norman and Allison, Lynch & Phillips, as 
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attorneys (R. 19); Messrs. Hamilton & Hamilton ap¬ 
parently having retired as counsel of record after 
entry of the consent decree of May 10, 1926, supra. 

While above petition and answer were still pending 
and unacted upon, the Trustees, on September 23, 
1927, filed a further supplemental Petition and Report 
wherebv thev tendered the court 4 4 their Second Sup- 
plemental Account (filed May 27, 1927) covering the 
l^eriod from July 20, 1926 to Ajoril 30, 1927” (R. 19, 
20 ). 

Among other things in said further supplemental 
Petition and Report they repeated that, as indicated 
in the nine accounts of the Executors previously filed 
and pursuant to the direction of this Court, they had 
paid 4 4 all debts, specific legacies, commissions on prin¬ 
cipal, counsel fees and certain costs of administration 
from principal, and the annuities, commission on in¬ 
come, and income and personal taxes from income” (R. 
20). Their first Account showed 44 Income and per¬ 
sonal taxes paid, $46,924.19.” The Second Supple¬ 
mental Account showed 4 4 Income and Personal Taxes 
paid,” etc., $37,882.65, (R. 21) with the following com¬ 
ment thereon: 

4 4 The opinion and judgment of the Court of 
Appeals and the decree of this Court thereon of 
May 10, 1926, while specifically directing that 
the disbursements hereinbefore mentioned 
should be taken from principal instead of in¬ 
come, did not authorize or direct that taxes 
should be similarly deducted, and your petition¬ 
ers have deducted the income and other taxes 
paid by them out of income of the Estate, as 
indicated in their Accounts * * * (R. 22, 23). 
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To this Supplemental Petition, James McDonald, 
Jr., on April 6, 1928, tiled answer (R. 31) wherein he 
averred that he was: 

“ informed and believes that there has been jer- 
roneously paid to the District of Columbia, a tax 
on the intangible assets of the estate aggregat¬ 
ing approximately $170,000.00, one-half of which 
has been charged against the income of the Re¬ 
spondent. The respondent therefore insists tjiat 
the amount of this tax should be forthwith Re¬ 
covered, and future payments of like taxes sus¬ 
pended. He further insists that he should hot 
be denied the use of his portion of this moijey 
pending its recovery” (R. 33, 34). 

and he joined with the Trustees in: 

“asking for a ruling of this Court on the ques¬ 
tions presented in said petition” (R. 34). 

After argument of counsel the learned trial justice 
(Mr. Justice Gordon) in an opinion delivered January 
18, 1929, and filed February 4, 1929 (R. 40), discussed 
the questions so raised in pertinent part as follows:! 

“With regard to the question of payments of 
intangible taxes in the District of Columbia I am 
of the opinion that, as the testator’s domicile 
was in the District of Columbia and his esthte 
was and is being administered in the courts in 
the District of Columbia, and, though the will di¬ 
rected that securities be kept in the custody!of 
the Fulton Trust Company in New York City, 
they were always subject to the order of this 
Court, which might have required them to [be 
brought here at any time; and in view of the 


i 

i 




16 


number of decisions that are cited by Mr. Flam 
nery in his brief, and especially the decision of 
the Supreme Court in Blodgett, Tax Commis¬ 
sioner , v . Silberman, as announced by Mr. 
Chief Justice Taft in April last, and the reason¬ 
ing thereof, I am of the opinion that intangible 
personal property of this estate has a situs in 
the District of Columbia and is taxable in the 
District of Columbia. 

Furthermore, it appears from the records of 
the accounts of the fiduciaries that these in¬ 
tangible taxes which have been paid to the Dis¬ 
trict of Columbia under protest over a period of 
years were reported to the Court in each of the 
executor’s accounts and duly approved by the 
Court without objection on the part of McDon¬ 
ald or his counsel. Moreover, while the decision 
of the Court of Appeals in Maxwell v. McDonald 
and the decree of this court on May 10, 1926, in 
said cause, directed that the first account be 
restated so as to charge the corpus of the estate 
with the debts, specific legacies, commissions, 
annuities, counsel fees, and other costs of ad¬ 
ministration which may have been deducted 
from the income (except commissions hereto¬ 
fore allowed on income), and to show in said ac¬ 
count the net principal of the estate to be re¬ 
tained by them as trustee and the net cash in¬ 
come therefrom, one-half of which net income to 
be paid over and distributed to the plaintiff, 
James McDonald, Jr., there was no direction to 
charge back to the corpus any of the taxes upon 
intangible personal property shown by the 
various accounts to have been taken from in¬ 
come, and even if the Court were now disposed 
to favorably consider the respondents’ conten¬ 
tion, I seriously question whether the Court has 
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the power to make such a change in what wohld 
seem to be the direction of the Court of Appeals 
and the decree of this court pursuant thereto ” 
(R. 41-42). I 

and under date of February 4, 1929 (R. 43) decreed 
that said accounts of the trustees having ‘ 4 been audited 
by the Guardian ad litem of the minor beneficiaries 
and examined by counsel for the respondent James 
McDonald, Jr., and no objection having been made 
thereto (except in the aforesaid answers) the same hre 
hereby accepted and approved” * * * (R. 4&); 

that: 


1 MIL As authorized by Item R of the will of 
the testator, * * * the Fulton Trust Cbm- 

pany of New York, is hereby authorized to con¬ 
tinue to retain the custody of the securities and 
funds of the trust estate until the further or^ler 
of this Court. 

“IV. The payment of intangible taxes to |he 
District of Columbia and deduction thereof 
from the income of the trust estate, is hereby 
approved,” and 

******* 

i 

i 

“VIII. Jurisdiction of this cause is retaiijed 
for such further orders or instructions regard¬ 
ing the administration of the trust estate ;as 
may be deemed necessary upon application I of 
any of the parties to this cause” (R. 43, 44). 

This decree as passed was formally “approved on 
behalf of the respondent, James McDonald” by j W. 

3 y 


I 

I 

1 
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F. Norman, Joseph Brown and J. J. Lynch, his at¬ 
torneys of record (R. 44). 

Bill of Review and Subsequent Proceedings. 

In this state of the record the plaintiff, James Mc¬ 
Donald, Jr., appellant here, filed on November 21, 
1930, a “Bill to Review Decree Entered February 4, 
1929”, being the decretal order last above referred 
to, which as stated bears at its foot formal affirmative 
evidence of its approval and acceptance by said 
plaintiff. 

It is interesting to note that this Bill of Review is 
executed in the name of James McDonald, Jr., by 
William F. Norman as attornev, and bears the signa- 
ture of James J. Lynch as of counsel (R. 49), each of 
whom by like signature had given approval to said 
decree of February 4, 1929 (R. 44) which by this Bill 
of Review they seek to bring under review. 

Stating the course of the proceedings substantially 
as above set forth, but studiously avoiding any refer¬ 
ence to the fact that by his attorneys of record he had 
repeatedly approved of and acquiesced in the pay¬ 
ment of taxes on intangible assets of the estate to the 
District of Columbia, plaintiff avers that at a certain 
hearing had on February 12, 1929—eight days subse¬ 
quent to the passing of said decree of February 4, 
1929—his counsel had contended that as neither the 
beneficiaries of the trust estate nor the trustees who 
had possession of and legal title to the assets, were 
residents of said District, the statute requiring pay¬ 
ment of taxes on intangibles had no application; 
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that the Board of Tax Assessors of the District) of 
Columbia, on or about May 1, 1929, had sustained the 
position taken by counsel and since then “no further 
tax has been paid to the said District;” that “as it 
appears from the record in this cause that the assets 
of the estate of James McDonald, Sr., deceased, have 
never been in the District of Columbia, but have at 
all times been in the possession of the Fulton Tifust 
Company of New York, pursuant to the provision^ of 
the will of the testator * * * the action of this 
(Supreme) Court in approving the payment of sfaid 
intangible tax to the District of Columbia was errbne- 
ous on the face of the record as a matter of law” |(R. 
47, 48); that he was advised that he had the right to 
have the decree of said Supreme Court approving the 
payment of the said intangible taxes reviewed and 
corrected” and lie therefore filed this, his “petition 
in the nature of a bill of review for error apparent} on 
the face of the record” and prayed “That the decree 
of February 4, 1929, may be reviewed and corrected 
to the extent of the error hereinbefore complained 
of” (R. 48). | 

I 

Demurrers and pleas in equity having been abol¬ 
ished (Equity Rule 28), respondents, as seemingly 
required by Equity Rule 7, admitted or denied speci¬ 
fically and separately each material allegation of |bill 
of review. Answering paragraphs 7 and 8 thereof, 
they admitted that on or about February 12, 1)929 
(eight days after entry of the decree here complained 
of), at instance of plaintiff James McDonald, Jr., the 
question of the continued or future payment by [ the 
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Trust Estate to the District of Columbia of taxes on 
intangibles was presented to the Board of Personal 
Tax Assessors of said District, and that said Board, 
by letter dated May 1, 1929, upon recital of the facts 
in said letter set forth, had advised that in opinion of 
the Board there was “no just claim of the District of 
Columbia to any intangible tax against this estate for 
the fiscal year 1930, and no return therefore should he 
filed for that period” (italics supplied); and admitted 
that no further returns or payments of such taxes to 
the District of Columbia had since been made (R. 61, 
62). Referring to the opinion of the Supreme Court 
of the United States as reported in Safe Deposit and 
Trust Company of Baltimore v. Commonwealth of 
Virginia (280 U. S. 83, et seq .), the Trustees denied 
plaintiff’s interpretation thereof and his deductions 
therefrom and further denied that the action of the 
Supreme Court of the District of Columbia approving 
the reports and accounts of said Trustees, wherein 
payment to the Collector of Taxes of the District of 
Columbia of taxes assessed on intangibles composing 
the corpus of this Trust Estate, and the charging 
thereof against income of said estate were specifically 
shown, “did or even reasonably can be averred to con¬ 
stitute error apparent on face of the record in this 
cause” (R. 62), and prayed that plaintiff’s said Bill 
of Review, being without foundation in law, be dis¬ 
missed at plaintiff’s costs (R. 62, 63). 

The matter was heard on such Bill of Review and 
the answer of the Trustees. After hearing argument 



the learned trial court, Mr. Justice Gordon sitting, 
said (R. 64)— j 

“The Court * * * is of opinion that, upjm 
the averments in said bill of review read in con¬ 
nection with the pertinent parts of the record 
in this cause, as they remain on the files 
thereof—referred to and specifically prayed ^y 
said plaintiff to be treated as a part of said 
bill of review—no error of law was set forth 
therein or is apparent upon an inspection 
thereof as to afford a foundation for such bill 
or for the granting of the relief prayed therein; 
and that said Bill of Review is not well founded 
in law. The bill will, therefore, be dismissed 
at plaintiff’s cost” (R. 64). 

The four errors assigned, whether taken separately 
or en bloc , are expressive of but a single complaiiit, 
viz., that the learned trial court “erred in holding 
that said bill of review was (is) not well founded in 
law” (R. 66). 


ARGUMENT. 

1 . 

The record does not present a proper case for a bill 
of review. Appellant did not appeal from, but ex¬ 
pressly approved decree of February 4, 1929. 

An expired right of appeal cannot be revived by 
means of a bill of review. 


The decree of February 4, 1929, constituted a fin^l 
order or decree from which appeal to this Court would 
lie at instance of any aggrieved party. Had James 
McDonald manifested objection to its entry and prb- 

i 


served his objection of record he would have been en¬ 
titled as of right to a hearing here and would have 
been extended the relief, if any, which this Court 
might have deemed his due. But he did not manifest 
any such objection. On the contrary he affirmatively 
expressed his entire acquiescence in the conclusions 
expressed and his approval of the form in which they 
were announced (R. 44). That decree has been fully 
performed by the Trustees, and James McDonald, Jr., 
has been paid his proportionate shares of the particu¬ 
lar assets of the trust estate covered bv items V and 

* 

VI thereof. Having received these major benefits, he 
now demands that the decree, under which he has 
profited to extent of receiving one-half of the net 
income of the estate, shall be reopened in order that, 
repudiating 1 his acquiescence formally expressed in 
the trial court’s approval of the “payment of intang¬ 
ible taxes to the District of Columbia and deduction 
thereof from the income of the trust estate”, he may 
now profit to the extent of one-half of the amount of 
the tax payments so made. Conceding existence of 
power on part of the lower court in proper cases to 
review its own action even though taken after full 
hearing, we'suggest that such power should be exer¬ 
cised guardedly and only in cases of compelling equi¬ 
ties. In the circumstances and under the conditions 
disclosed by the record in the instant case, ft would 
seem that James McDonald, Jr., by formally noting 
of record his approval in its entirety of the decree 
of February 4, 1929, and availing himself to the full 
of the parts thereof which especially favored his 
contentions, both waived appeal to this Court and 
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estopped himself, at least in absence of any claim of 
fraud or misrepresentation, from ever after urging 
its revision or review either in whole or in part. 

That the Executors, afterwards the Trustees, of this 
Estate regularly from date of their appointment by 
the lower court had paid to the District of Columbia 
taxes assessed against the intangible assets which, 
with but a single, and that a comparatively infinitesi¬ 
mal item of value, composed the entire estate, was w^ll 
known to the appellant and to his attorneys of record. 
All such payments had been and remain plainly shoym 
in each of the nine annual accounts of the executors 

i 

both as same originally were submitted and as thby 
were restated under the decree of May 10, 1926, passed 
pursuant to mandate of this Court. That such pay¬ 
ments were regularly and annually charged against 
the income of the estate likewise was disclosed and 
with equal clarity. Prior to the entry of the decree 
of February 4, 1929, appellant and his attorneys h^d 
questioned such payments, and the Supreme Court pf 
the District of Columbia, by approving said accounts 
had ruled that both the payments and the charging 
thereof against income were proper. Such ruling w^is 
final in form and effect. Had plaintiff desired to tebt 
it, appeal to this Court within the time permitted by 
applicable law was open to him. He did not avail 
himself of the right of appeal. On the contrary ijie 
noted on the record his affirmative approval of tljie 
decree in the drafting of which his counsel hpd 
participated. On such grounds alone the decree of tbe 
learned trial court dismissing plaintiff’s bill of reviejw 
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herein, very properly and appropriately might be af¬ 
firmed. 

But plaintiff’s bill of review, allegedly based upon 
error apparent in the decree of February 4, 1929, cites 
no statute nor established principle of law or equity 
nor any settled practice of courts of equity, local or 
at large, which had been or is violated by it. From 
the record before this Court it is plainly inferable 
that the decree of February 4, 1929, in the particular 
complained of, was passed on the basis of evidence be¬ 
fore the trial court, against admission of which the 
plaintiff had urged no objection. It is settled that 
error apparent on face of decree, to support a bill 
of review, must be error discernible from the plead¬ 
ings and the decree as entered, viewed in the light of 
applicable statutes or established principles of law or 
equity or of the settled practice of the court, all with¬ 
out reference to any evidence submitted on the trial or 
hearing. Plaintiff, not citing any applicable statute 
nor any established principle of law or equity nor any 
settled practice of the lower Court which he deems to 
have been violated, makes meagre recital of certain 
contentions said to have been made by his counsel at a 
hearing before the Board of Personal Tax Assessors 
in the District of Columbia and vaunts the ruling of 
said Board thereon as of greater weight than the for¬ 
mal ruling of the Supreme Court, D. C. (R. 47, 48). 

From said bill of review and the admissions of de¬ 
fendants’ answer thereto it appears that the Board of 
Personal Tax Assessors having under consideration 
the inquiry as to whether tax returns covering the in- 



tangible assets of this trust estate should be filed for 
the year ending June 30, 1930 (italics ours) by letter 
dated May 1, 1929, had replied that as said testi- 
mentary Trustees are non-residents of the District of 
Columbia, and “the final account, in so far as the 
District of Columbia (is concerned?) having been 
fully administered and the property itself removed 
entirely from the jurisdiction of the District Counts 
and being held by the Fulton Trust Company of Npw 
York, it is the opinion of this office that there woifild 
be no just claim of the District of Columbia to a^y 
intangible tax against this estate for the fiscal y^ar 
1930 , and no return therefore should be filed for tl^at 
period” (R. 61, 62). j 

Assuming such summary of facts so recited in shid 
letter of the Board of Tax Assessors to be justified, 
which we very emphatically deny, it by no means fal¬ 
lows that the conclusion drawn therefrom to effect tlfat 
no return for intangible taxes should be filed by the 
Trustees “/or the fiscal year 1930,” is indicative of 
error existent and apparent on face of the Supreme 
Court’s decree of February 4, 1929, for that decree 
approved payment of such taxes on intangibles in 
years antedating 1930 and did not relate at all to tastes 
to accrue in that or subsequent years. 

But were the conditions otherwise the expression j)y 
said Board of Tax Assessors of a view though dia¬ 
metrically opposed to a view previously expressed in 
the course of judicial proceedings by a court of record 
with respect to a subject matter within its jurisdxc- 
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tional control could hardly afford basis for assertion 
of error apparent on face of such judicial record, for 
it seems settled that error apparent cannot be pred¬ 
icated upon varying views of differing tribunals 
though of coequal standing, nor indeed even upon in¬ 
consistent rulings of the same tribunal if made in dif¬ 
ferent causes. Simmons Co. v. Grier Bros. Co., 258 
U. S. 82; citing at page 88 the cases of Scotten v. 
Littlefield, 235 U. S. 407, 411; Tilgliman v. Work, 39 
Fed. 680; Hoffman v. Knox, 50 Fed. 484, and comment¬ 
ing thereon (p. 88) as follows: 

4 ‘The cases cited are to the effect that, in the 
application of the ancient rule of practice in 
equity, based upon Lord Bacon’s first ordinance 
(Story Eq. PL, 6th ed., Sec. 404), a change in the 
authoritative rule of law, resulting from a de¬ 
cision by this court announced subsequent to the 
former decree, neither demonstrates an ‘error of 
law apparent’ upon the face of that decree nor 
constitutes new matter in pais justifying a 
review. ’ ’ 

Mere error claimed in conclusions of law as some¬ 
times expressed will not suffice to support a bill of re¬ 
view, for such errors may constitute but mistakes in 
judgment which, when reviewable at all, are review- 
able only on appeal or on writ of error invoked and 
perfected as the statutes and the rules of practices of 
the courts may allow. 

Shelton v. Van Kleeck, 106 U. S. 534; 

Quinton v. Neville, 152 Fed. 879. 

If the decree complained of is consistent with the 
record, without consideration of the evidence, a bill 
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to review will not lie, for only by and on appeal may 
evidence be considered as means of correction, 

Jouroloman v. Ewing, 85 Fed. 106; 

Acord v. Western Pocahontas Corp’n, 156 F^d. 

989. | 

No facts constituting truly new matter arising sirjce 
decree of February 4, 1929, are or reasonably can be 
urged in support of plaintiffs bill for review, for t^e 
conclusion expressed by the Board of Tax Assessors 
in its letter of May 1, 1930, constitutes neither appo¬ 
site nor pertinent fact by which to gauge existence of 
possible error in the judicial decree of February 4, 
1929. 

No application for leave to file the instant bill of re¬ 
view was made to anv court and no such leave was 

•/ 

granted. If the bill of review be based solely up|m 
error apparent in the decree or the proceedings lead¬ 
ing up thereto, no such leave was required, but if the 
bill of review be based on new matter dehors the origi¬ 
nal record, then such leave should have been obtained, 
and so also if the claimed right of review be rested 
con-jointly on error apparent and new matter, which 
also may include newly discovered evidence. In ^11 
such cases, if leave to file has not been duly granted, 
a motion to dismiss must be granted. 

Acord v. Western Pocahontas Corp’n, supra; 

Ricker v. Poiuell, 100 U. S. 107; 

Camp Mfg. Co. v . Parker, 121 Fed. 196. j 

I 

I 

But, beyond all this, the decree which plaintiff seeks 
to put under review was entered with his expressed 


i 
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approval, in effect with his consent. He noted no 
objection to its entry, nor made any attempt to ap¬ 
peal therefrom. The time allowed by law for appeal 
long* since has expired. A decree entered by ex¬ 
pressed consent or even in the absence of expressed 
objection on part of one concerned cannot be im¬ 
peached by a bill of review. 

Gilbert v. Enden, 9 Ch. Div. 959, 966; 

Hill et al. v. Phelps et al., 101 Fed. 650. 

In Thompson v. Maxwell, 95 U. S. 391, the Court 
said: 

“The decree sought to be set aside and re¬ 
versed was a consent decree. It is a general 
rule that against such a decree a bill of review 
will not lie.” 

In addition to the ruling rendered by the Board of 
Tax Assessors a few days after the decree of Febru¬ 
ary 4, 1929, appellant’s bill of review also relies upon 
the opinion announced by the Supreme Court of the 
United States several months later in the case of Safe 
Deposit <& Trust Co. v. Virginia (280 U. S. 83, 98). As 
hereinafter shown, appellee denies that the Virginia 
case is inconsistent with the decree of February 4, 
1929, but, even if appellant’s interpretation be cor¬ 
rect, it does not afford basis for a bill of review for,— 

“An aspect of the claim involved cannot be 
held back when the case is presented to the 
court and later made the subject of a bill of 
review. 

“Although the decision of the District Court 
which determined the case sought to be reviewed 


29 


is alleged to have been decided upon principles 
inconsistent with a subsequent decision by this 
court, the subsequent decision will not lay the 
foundation for a bill of review for errors of law 
apparent, or for new matter in pais discovered 
since the decree and requiring a different re¬ 
sult.’ ’ j 

Syllabus, Scotten v. Littlefield, 235 U. S- 
407. 

From standpoint of procedure and established prac¬ 
tice it would seem useless to press the discussion fur¬ 
ther. 

Considered in the light of authoritative precedents, 
the learned trial court was correct in ordering plain¬ 
tiff’s bill of review to be dismissed and we respectfully 
submit that upon the record before this Court such 
decree should be affirmed. 

2 . 

But, apart from considerations of procedure and es¬ 
tablished practice, appellant’s contentions equally lack 
support in substance. 

His contentions, crystalized and stated in his brhjf, 
pages 18 and 27, are— 

a. The Intangible Taxes complained of shoujd 
have been charged to the corpus; 

b. The Trust Estate in the hands of the Trus¬ 
tees was not subject to tax in the District <^f 
Columbia. 

Contention a proceeds upon assumption that the 
taxes assessed against intangible assets of the estate 
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might have been lawfully assessed and properly paid 
by the Trustees, but questions the Trustees’ method 
of dealing with them in their accounting, while, en¬ 
tirely apart from any analytical question of account¬ 
ing, contention b questions propriety of paying such 
taxes at all. 

While in our view and for reasons set forth above 
in 1, neither a nor b are open to discussion under this 
Bill of Review, nevertheless being desirous that their 
entire course of action and the reasons therefor shall 
be made known to this Court as fully as they were 
known to the lower court when it entered its said 
decree of February 4, 1929, respondents here make 
reply to each of above contentions. 

As apparently presenting the more logical order for 
consideration, we will review contention b at the out¬ 
set, leaving a for consideration and comment there¬ 
after. 

The trust estate was subject to tax in District of Co¬ 
lumbia. 

Throughout this discussion it is essential to bear 
in mind that the testator, James McDonald, at time 
of his death was both domiciled in and a resident of 
the District of Columbia; that he died at his home in 
the City of Washington; that his will, with codicil 
thereto, was duly admitted to probate and record by 
the Supreme Court of the District of Columbia hold¬ 
ing a probate court; that letters testamentary were 
issued out of said court to Lawrence Maxwell and 
Fulton Trust Company of New York and that this 
estate and its administration as well as the Executors 



and Trustees charged therewith have been subject to 
the orders of the Probate and Equity Courts of t^e 
District of Columbia every day since testator’s deat^i. 

For many years before establishing residence in 
Washington, decedent had resided in London, Eng¬ 
land, where was his place of business. For safe keeto- 
ing and convenience in their handling, he had loiig 
kept his certificates of stock and his other securities 
on deposit with Fulton Trust Company of New Yoi|v, 
at irl49 Broadway, New York Citv. 

As a resident of the District of Columbia, wilfh 
domicile within its boundaries, and no other domicile 
or residence elsewhere even suggested, the maxiin 
“Mobilia sequuntur personam” in fullest aspect woujd 
seem to control and determine beyond cavil the situs 
for purposes of taxation of the intangible assets of te 
tutor’s estate wherever situated at time of his deat 


1. 


i 

While this maxim is but a fiction of the law, having i|s 
origin in considerations of convenience and public 
policy and never controlling where opposed to right, 
reason and justice, State Board of Assessors v. Comf)- 
toir National d’Escompte, 191 U. S. 388; and ever 
gives way before express law contra-wise expressed, 
Re Jefferson, 35 Minnesota 215; nevertheless, in 
absence of any such obstacle, it is of general, if nbt 
of universal application and must be taken to megn 
that for purposes of taxation, personal property, both 
tangible and intangible, has situs at domicile of it|s 
owner unless— 

I 

i 

1. there exists a statute of the domicile to 
the contrary; Metropolitan Life Ins. Co. 4?. 
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Assessors, dc., 115 Louisiana 698; 9 L. R. A. 
(N. S.) 1240; or 

2. the property is tangible and has acquired 
actual situs of its own elsewhere; Frick v. 
Pennsylvania, 268 U. S. 473; or 

3. in case of intangibles has acquired a “ busi¬ 
ness situs”, elsewhere than where the owner 
was domiciled; Fidelity & Columbia Trust Co. 
v. Louisville, 245 U. S. 54; 2 Cooley on Taxation 
(4th Ed.), Secs. 465 et seq. 

That 44 intangible’’ personalty includes open ac¬ 
counts such as bank deposits, bonds and shares of 
stock is settled. In the instant case the entire per¬ 
sonalty covered by the taxes questioned, consist of 
stocks and bonds. No suggestion that they had ac¬ 
quired “business situs 77 elsewhere than in the District 
of Columbia is made. They were on deposit in New 
York for safekeeping and convenience merely. To all 
such “Mobilia sequuntur personam” applies and in 
absence of statute contra-wise, will prevail. 

In none of the many recent decisions of the Supreme 
Court of the United States where the law of taxation 
of tangible and intangible personal property has been 
reviewed will anything be found even tending to con¬ 
tradict the primary right of the domicile of the owner 
to tax intangible property wherever it may be located. 

In Frick v. Pennsylvania (268 U. S. 473), it was 
held that the State of Pennsylvania could not tax the 
transfer of tangible personal property belonging to 
Frick, a resident of Pennsylvania, which had actual 
situs in the State of New York, and Mr. Justice Van 


Devanter pointed out, at page 490, that “the argu¬ 
ment in favor of the taxation of intangible property 
at the domicile of the owner have no application Ijo 
tangible property.’’ He also pointed out, at page 494, 
that Blackstone v. Miller (188 U. S. 189) and Bullen 
v. Wisconsin (240 U. S. 625), relied upon by counsel 
for Pennsylvania in the Frick case, both related to 
“intangible personalty, which has been regarded £|s 
on a different footing from tangible property.” 

In Blodgett, Tax Comm’r, v. Silberman (277 U. &. 
1), it was held that as the decedent was domiciled in 
Connecticut, that State could tax all of his intangible 
property, including his interest as a general partner 
in a New York firm, his United States bearer bond^, 
his certificates of indebtedness, and his shares of stoctk 
in corporations organized under the laws of States 
other than Connecticut, all of which had been kept }n 
a New York safe deposit box. The Court, per Mjr. 
Chief Justice Taft, pointed out that the decision |n 
the Frick case, supra, applied to tangible personally 
only, and said (p. 8): 

“The power of the State of a man’s domicile 
to impose a tax upon the succession to, or the 
transfer of, his intangible property, even when 
the evidences of such property are outside bf 
the State at the time of his death has been con¬ 
stantly asserted by the legislatures of the vari¬ 
ous States. The Supreme Court of Errors in 
its opinion in this case says that at the present 
time the inheritance tax laws of over four-fifths 
of the States impose a tax similar to that im- 
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posed by Connecticut. Frothingham v. Shaw, 175 
Mass. 59; In re Estate of Zook (Missouri), 296 S. 
W. 778; In re Sherwood's Estate, 122 Wash. 648; 
Mann v. Carter, 74 X. H. 345; People v. The 
Union■ Trust Company, 255 Ill. 168; In re Lines' 
Estate, 155 Pa. 378; In re Estate of Hodges, 
170 Cal. 492; Commonwealth v . Williams' Ex¬ 
ecutory 102 Va. 778. The same principle was 
recognized l)v this Court in Carpenter v. Penn¬ 
sylvania, 17 How. 456, before the adoption of 
the Fourteenth Amendment, and the principle 
was reaffirmed thereafter in Orr v. Gilman, 183 
U. S. 278; Keeney v. New York, 222 U. S. 525; 
and Pullen v. Wisconsin, 240 U. S. 625. In the 
latter case the question arose as to the power 
of Wisconsin to impose a tax upon the succes¬ 
sion to certain intangible property of one of its 
citizens, the evidences of which were held by a 
trust company in Illinois upon a revocable trust 
at the time of his death, and the power was sus¬ 
tained. Reference to the record in the case 
shows that the property included shares of stock 
in M issouri, New Jersey and Illinois corpora¬ 
tions; stock in a National bank organized under 
the National Banking Act; mortgage bonds and 
debentures issued by New Jersey, Illinois, Mis¬ 
souri, Utah and Kansas corporations; promis¬ 
sory notes of residents of Illinois and Minne- 
* 

sota; insurance policies issued by New York. 
Canadian and Wisconsin insurance companies; 
and money on deposit in two Illinois banks. 
The same principle was affirmed in the Frick 
case. 

At common law the maxim i mohilia sequuntur 
personam' applied. There has been discussion 
and criticism of the application and enforce- 



ment of that maxim, but it is so fixed in the 
common law of this country and of Englaijd, 
in so far as it relates to intangible property, in¬ 
cluding choses in action, without regard to 
whether they are evidenced in writing or other¬ 
wise and whether the papers evidencing tjhc 
same are found in the State of the domicil or 
elsewhere, and is so fully sustained by cases in 
this and other courts, that it must be treated as 
settled in this jurisdiction whether it approve 
itself to legal philosophic test or not. 

Further, this principle is not to be shaken by 
the inquiry into the question whether the trans¬ 
fer of such intangibles, like specialties, bonds jor 
promissory notes, is subject to taxation in an¬ 
other jurisdiction. As to that we need riot 
inquire. It is not the issue in this case. Flor 
present purposes it suffices that intangible per¬ 
sonalty has such a situs at the domicil of its 

m/ 

owner that its transfer on his death may be 
taxed there” (p. 9, 10). 

Reviewing decedent’s partnership interest in his 
New York firm and holding it to constitute an intan¬ 
gible interest taxable in Connecticut, the court pro¬ 
ceeded as follows (p. 12): 


4 4 We come then to the second question, 
whether bonds of the United States and cer¬ 
tificates of indebtedness of the United Stages 
deposited in a safe-deposit box in New Yc^rk 
City, and never removed from there, owned iby 
the decedent at the time of his death, wire 

I 

intangibles which come within the rule alreaidy 
stated. ’ ’ 

Reviewing the Frick case and other decisions, the 
Chief Justice said (p. 14): 
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“The question here is whether bonds, unlike 
other choses in action, may have a situs dif¬ 
ferent from the owner’s domicil such as will 
render their transfer taxable in the State of 
that situs and in only that State. We think 
bonds are not thus distinguishable from other 
choses in action.” (Italics supplied.) 

******* 

“We think, therefore, that the Supreme 
Court of Errors in extending the rule of the 
Frick case from tangible personal property, 
like paintings, furniture or cattle, to bonds, is 
not warranted, and to that extent we must 
reverse its conclusion in denying to Connecticut 
the right to tax the transfer of the bonds and 
Treasury certificates. Of course this reasoning 
necessarilv sustains the different view of that 
court that the transfer of certificates of stock 
in corporations of other States than Connecti¬ 
cut was taxable in the latter as the transfer of 
choses in action” (p. 17). 

Safe Deposit & Trust Co. v. Virginia (280 U. S. 83, 
98), so confidently relied upon by plaintiff, considered 
in light of its own peculiar facts, is not opposed in 
principle to any of the cases above cited, nor is it per¬ 
tinent in any serious aspect to the case at bar. 

In that case the donor, while domiciled and residing 
in Virginia, transferred and delivered to Safe Deposit 
& Trust Company, of Baltimore, Maryland, stocks and 
bonds of sundry corporations with power to change the 
investments, to accumulate net income and pay over 
one-half of the principal and accumulated income to 
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each of two sons of donor upon his becoming 25 ye^rs 
of age. 

l 

Donor reserved to himself power of revocation l}ut 
died before exercising it and his estate was admiriis- 
tered in Virginia where his two sons, beneficiaries of 
the trust, continued to reside. 

Except as changed by reinvestment, the trust com¬ 
pany has continued to hold the original securities 
its banking house in Baltimore and regularly has p 
the taxes demanded by that city and the State of Maty- 
land because of such holding and management. 

Accomac County, Virginia, assessed the corpus of 
the trust estate for certain years and such assessment 
was sustained by the highest State tribunal to which 
the matter could be submitted, this upon the ground 
that the ultimate beneficiaries of the trust estate were 
there residing. 

The Supreme Court of the United States, reviewing 
the facts and speaking through Mr. Justice McR^y- 

i 

nolds, said (p. 92): 

“Ordinarily this Court recognizes that tthe 
fiction of mobilia seqmmtur personam may be 
applied in order to determine the situs of in¬ 
tangible personal property for taxation. Blod¬ 
gett v. Silberman, 277 U. S. 1. But the general 
rule must yield to established fact of le^al 
ownership, actual presence and control else- 
wdiere and ought not to be applied if so to do 
would result in inescapable and patent injustice 
whether through double taxation, or otherwise. 
State Assessors v. Comptoir National d’tfs- 
compte, 191 U. S. 388, 404; Buck v. Beach, 206 
U. S. 392, 408; Liverpool and L. dc G. Ins. Go. 
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v. Board of Assessors, 221 U. S. 346; Maguire 
v. Trefry , 253 U. S. 12, IT. Here, where the 
possessor of the legal title holds the securities 
in Maryland, thus giving them a permanent 
situs for lawful taxation there, and no person 
in Virginia has present right to their enjoyment 
or power to remove them, the fiction must be 
disregarded. It plainly conflicts with fact; the 
securities did not and could not follow any per¬ 
son domiciled in Virginia. Their actual situs 
is in Marvland and cannot be changed by the 
cestui que trustA 7 

******* 

“Here we must decide whether intangibles— 
stocks, bonds—in the hands of the holder of the 
legal title with definite taxable situs at its resi¬ 
dence, not subject to change by the equitable 
owner, may be taxed at the latter’s domicile in 
another State. We think not. The reasons 
which led this court in Union Refrigerator 
Transit Co. v. Kentucky, 199 U. S. 194, and 
Frick w. Pennsylvania , supra, to deny applica¬ 
tion of the maxim mobilia sequuntur personam 
to tangibles apply to the intangibles in appel¬ 
lant’s possession. They have acquired a situs 
separate from that of the beneficial owners. 
The adoption of a contrary rule would ‘involve 
possibilities of an extremely serious character’ 
bv permitting double taxation, both unjust and 
oppressive. And the fiction of mobilia sequ¬ 
untur personam ‘was intended for convenience, 
and not to be controlling where justice does not 
demand it’.” 

In that case the stocks and bonds not onlv were 
physically located in Maryland, but the Supreme Court 
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emphasized the fact that 44 no person in Virginia h^is 
present right to their enjoyment or power to remote 
them” from Maryland to Virginia. In the instant ea^e, 
the stocks and bonds are being kept in New York wijtli 
consent of the Supreme Court of the District of (Co¬ 
lumbia merely for convenience; the power on part of 
that court to compel the trustees to bring such stocks 
and bonds into the District of Columbia not being ev£n 
doubted by any party to this cause. 

In Farmers Loan and Trust Company v. Minnesota 
(280 U. S. 204), the power of Minnesota to assess an 
inheritance tax upon the transfer of certain negotiable 
bonds and certificates of indebtedness issued by that 
State and the cities of St. Paul and Minneapolis was 
in question. Said securities were owned by the estate 
of one Tavlor, who had died testate while domiciled 
and residing in New York where said securities lofig 
had been kept. None of said securities had any con¬ 
nection with or relation to any business carried on by 
or for decedent in Minnesota. All had passed under 
decedent ’s will which was probated in New York where 
his entire estate was administered and a tax had be|m 
exacted upon the testamentary transfer. Distinguish¬ 
ing in some measure Blodgett v. Silberman, ubi supia, 
and declaring Blachstone v. Miller (188 U. S. 189), to 
be 44 definitely overruled,” the court, speaking by Mr. 
Justice McReynolds, said (p. 212): 


4 4 Taxation is an intensely practical mattpr 
and laws in respect of it should be construed 
and applied with a view of avoiding, so far frs 
possible, unjust and oppressive consequences. 


i 


i 
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AVe have determined that, in general, intangibles 
may be properly taxed at the domicile of their 
owner and we can find no sufficient reason for 
saying that they are not entitled to enjoy an 
immunity against taxation at more than one 
place similar to that accorded to tangibles. The 
difference between the two things, although 
obvious enough, seems insufficient to justify the 
harsh and oppressive discrimination against 
intangibles contended for on behalf of Minne¬ 
sota.” 

That case also differs from the instant case primarily 
in the circumstance that in the former the securities 
were kept by the owner at his domicile and place of 
residence, while in the instant case, for purposes of 
convenience but not in connection with any business 
there carried on bv or for the owner, tliev were on 
deposit in New York City, in the vaults of one whom 
he named in his last will as an executor and a trustee, 
while the owner himself maintained domicile and resi¬ 
dence in the District of Columbia, where he died and 
where his entire estate has been administered. It also 
differs in the circumstance that a property tax has 
been assessed and paid upon the entire intangible 
assets of McDonald’s estate under the law of his dom¬ 
icile, though the intangibles themselves were on de¬ 
posit for safe-keeping in New York, and neither New 
York nor any other taxing authority than that of his 
domicile has sought to tax any thereof. 

First National Bank of Boston , Executor of Haskell , 
Deceased, v. State of Maine (284 U. S. 312), considered 
the question whether Maine had power, under the 



Fourteenth Amendment (not applicable in District of 
Columbia) to impose a tax upon the transfer by death 
of shares of stock in a Maine corporation, forming 
part of Haskell’s estate. At time of his death, dece¬ 
dent was domiciled in Massachusetts where his will 
was probated, and the shares were located and whe^e, 
as part of his estate, they were liable to an inheritance 
tax of like character to that sought to be imposed |by 
Maine, where ancillary letters of administration l^ad 
been taken out. 

First reviewing Safe Deposit & Trust Companyl v. 
Virginia (280 U. S. 83); Farmers Loan & Trust Co\ v. 
Minnesota (280 U. S. 204); Baldwin v. Missouri (^81 
U. S. 586), and Beidler v. South Carolina Tax Commis¬ 
sion (282 U. S. 1), the court, speaking per Mr. Justice 
Sutherland, said (p. 326): 

“The rule of immunity from taxation by 
more than one State, deducible from the deci¬ 
sions in respect of these various and distinct 
kinds of property ( i . e., real property, tangible 
personal property and certain kinds of intan¬ 
gibles such as bonds, notes and credits), is 
broader than the applications thus far m^de 
of it. * * * Due regard for the processes of 
correct thinking compels the (p. 327) conclusion 
that a determination fixing the local situs of a 
thing for the purpose of transferring it in (jne 
State, carries with it an implicit denial that 
there is a local situs in another State for ihe 
purpose of transferring the same thing th^re. 
The contrary conclusion as to intangible prop¬ 
erty has led to nothing but confusion and injps- 

6y | 
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tice by bringing about the anomalous and 
grossly unfair result that one kind of personal 
property cannot, for the purpose of imposing 
a transfer tax, be within the jurisdiction of 
more than one State at the same time, while 
another kind, quite as much within the protect¬ 
ing reach of the Fourteenth Amendment, mav 
be, at the same moment, within the taxable 
jurisdiction of as many as four States, and by 
each subjected to a tax upon its transfer by 
death, an event which takes place, and in the 
nature of things can take place, in one of the 
States onlv.” 

«= #**=*# * 


“It is true there are such differences between 
bonds and stocks as might justify their being 
placed in separate categories for some pur¬ 
poses. But, plainly, they may not be so placed 
for the purpose of subjecting a transfer by 
death of the former to a tax by one State only, 

and a similar transfer of the latter to a tax bv 

* 

two or more States. Both are intangibles and 
both generally have been recognized as rest¬ 
ing in contract, or, technically, as ‘clioses in 
action.’ * * * 

(p. 328.) “A distinction between bonds and 
stocks for the essentially practical purposes of 
taxation is more fanciful than real. Certainly, 
for such purposes, the differences are not 
greater than the differences between tangible 
and intangible property, or between bonds and 
credits. * * * 

“We conclude that shares of stock, like the 
other intangibles, constitutionally can be sub¬ 
jected to a death transfer tax by one State only. 
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“The question remains: In which Stjate, 
among two or more claiming the poweij to 
impose the tax, does the taxable event occjur? 
In the case of tangible personalty, the solution 
is simple: the transfer, that is, the taxable 
event, occurs in that State where the property 
has an actual situs, and it is taxable there 'and 
not elsewhere. In the case of intangibles, j the 
problem is not so readily solved, since intajngi- 
bles ordinarily have no actual situs. Bui: it 
must be solved unless gross discrimination 
between the two classes of property is to be 
sanctioned; and this court has solved it! in 
respect of the intangibles heretofore dealt with 
by applying the maxim mobilia sequuntur per¬ 
sonam.” 

In that case the tax involved was on the transfer of 
the property, while in the instant case the tax imposed 
at the domicile of the deceased is a tax upon the prop¬ 
erty. From the standpoint of liability to pay the tax 
imposed as well as the power to impose the same, the 
two cases are not essentially different and the prin¬ 
ciples of decision above outlined apply with equal force 
in each. 

In the recent cases of Hutchins v. Long, Commis¬ 
sioner, 172 N. E. 605, in an able, well-reasoned opinion, 
Chief Justice Rugg discussed an attempt on the part 
of the Massachusetts authorities to levy a tax on 
intangibles constituting an estate created by the will of 
a testator, who was a resident of New York at the time 
of his death, but the trustees were residents of Massa¬ 
chusetts. The cases arose on demurrer to bills of com¬ 
plaint to abate the Massachusetts tax, none of the bills 
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alleging where the trust property was physically kept. 
In holding that the intangibles could not be taxed in 
Massachusetts, where the trustees resided, but only in 
New York where the trust estate had its situs and was 
being administered under the protection of the laws of 
New York, the court said: 

“We think that it is within the competency 
of New York to require that the intangible per¬ 
sonal property of one of its deceased residents, 
whose will has been allowed by its court acting 
as the court of the domicil of the decedent, in 
the custody of fiduciaries appointed by such 
court to hold and administer that intangible 
personal property according to the will of the 
deceased resident and being so held and ad¬ 
ministered by such fiduciaries with responsi¬ 
bility for accounting to that court, shall have 
and continue to have a situs for taxation within 
its jurisdiction. Intangible personal property 
in these circumstances manifestly is within the 
jurisdiction of the courts of New York for all 
purposes of administration. The management, 
investment, safety, accountability, sale, trans¬ 
fer, control and final distribution of such prop¬ 
erty are vested in the courts of New York. See 
Seivall v. Wtimer, 132 Mass. 131, 136, 137. We 
should feel bound to say, as we have said in 
effect, that in similar circumstances it is within 
the competency of this General Court to declare 
that such intangible property has a domicil for 
taxation within the Commonwealth regardless 
of the residence of the fiduciaries holding the 
legal title for trust purposes. It must be con¬ 
ceded that other States have the same power. 
That conclusion does not rest upon any general 
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theory of official residence of the fiduciary 
within the jurisdiction of his appointment, but 
it rests upon the power of the State to establish 
a situs for purposes of taxation over a testa¬ 
mentary trust f und created by its deceased resi¬ 
dents in intangible personal property being 
administered by appointees of its own court, 
under its own laws, and thus to continue fbr 
practical purposes within its jurisdiction gll 
control over the trust and especially control /br 
purposes of taxation. The conclusion rests also 
upon interstate comity which, except in u!n- 
escapable circumstances, would not permit tax¬ 
ation in this Commonwealth of property thus 
within the jurisdiction of another State. 
this was decided in substance in Newcomb v. 
Paige, 224 Mass. 516, 113 N. E. 458. When a 
situs for taxation is established for purposes 
of taxation in New York in the circumstances 
here disclosed, there seems to us to be no room 
for a situs of the same property for taxation 
within this Commonwealth. The principle thkt 
the situs of intangible property held in tru&t, 
which in the absence of other controlling 
factors follows the person of the trustee, be¬ 
comes inapplicable because by a dominating la^w 
its situs is fixed in the place where the testa¬ 
mentary trust w^as created and established and 
is being administered under direction of its 
court. For all purposes incident to the ca^es 
at bar, its situs is immovably established within 
the State where the testamentary trust of which 
it is a part is being administered.” (Italics 
ours.) 

In one of the cases considered in the opinion in 
Hutchins v. Long, the estate of a deceased resident bf 
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the District of Columbia was involved, one of the trus¬ 
tees being a resident of Massachusetts, one a resident 
of New York and one of California. The court decided 
that the averments of the bill, to which the demurrer 
was directed, did not show a situs of the trust for pur¬ 
poses of taxation within the District of Columbia, but 
commented on the theory that if the estate could be 
taxed at the domicil of each trustee, the income of the 
trust would be subject to three different taxes in each 
of three States. 

Similarly, if the McDonald estate should be taxable, 
not in the District of Columbia where the trust estate 
has its situs, but at the residence of the two trustees, 
one in New York and one in Ohio, the same property 
would be subject to two different taxes in two different 
States at the same time, and thus produce the “ con¬ 
fusion and injustice” described in the opinion in First 
National Bank v. Maine (284 U. S. 312). 

AYhile the averments of the bill in Hutchins v. Long 
mav not have set forth the tax statutes in force in the 
District of Columbia, such statutes clearly provide, as 
hereinafter shown, for the imposition of a tax on intan¬ 
gibles held by trustees of estates having a situs in this 
District, even though the trustees may reside else¬ 
where. 

The Intangible Tax Law of the District of Columbia. 

By section 6 of the Act of July 1, 1902, 44 making 
appropriations to provide for the expenses of the 
government of the District of Columbia” for year end- 
ing June 30, 1903, the Congress provided for the as- 
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sessment and taxation of tangible personal property in 
the District (32 Stat. 590, ch. 1352, p. 617). 

By section 11 of the Act of September 1,1916, “Majk- 
ing appropriations to provide for the expenses of t]ie 
government of the District of Columbia” for the year 
ending June 30, 1917, by amendment of the aforegoing, 
tho taxation of intangible personal property in said 
District was provided for (39 Stat. 676, ch. 433, p. 7171). 

The earlier Act requires the Assessor of the District 
of Columbia annually to have prepared schedules “pf 
all tangible personal property * * * owned or held 
in trust or otherwise, subject to taxation under tlae 
provisions of this section * * * together with tljie 

rate of tax prescribed” and when same are ready “jo 
give notice (thereof) by advertisement” * * * and 
to deliver copy thereof to any citizen applying therefor 
at the assessor’s office. 

It also requires “Every person * * * i n sa }d 

District liable to taxation hereunder, and everv * * * 
executor y administrator, guardian or trustee holding 
personal property in trust liable to taxation here¬ 
under” * * within thirty days after the la$t 

publication of such advertisement to “fill out the 
proper blanks in said schedule * * * and make and 
sign an affidavit to the truth thereof * * * and 

thereupon said board of personal tax appraisers or 
any one of the members thereof shall assess said prop¬ 
erty at its fair cash value and enter the same in the 
columns upon said blanks provided * * * Provided, 
That if any person * * * administrator , executory 

guardian or trustee shall fail to make and deliver to 
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the assessor * * * the schedule of his or its said 

personal property, owned, held in trust, or otherwise, 
as provided for in this section,” then the said board 
“from the best information they can procure” shall 
“make an assessment against such person 
administrator, executor, guardian or trustee.” (Italics 
ours.) 


It is to be noticed that while “Every person, associa¬ 
tion, corporation, firm or company in said District 
liable to taxation” under the Act, is required to make 
the return, “every executor, administrator, guardian, 
or trustee holding personal property in trust liable to 
taxation” under the Act, whether such fiduciary be “in 
said District ” or elsewhere, is equally bound to make 
return and submit to assessment. (Italics ours.) 

The provision as to taxation of tangible personal 
property was in full force at date of testator’s death; 
the amendment thereof by including intangibles, with 
specified exceptions not here important, became ef¬ 
fective very shortly thereafter. Xo question as to 
payments on tangibles has arisen. The maxim mob ilia 
sequuntur personam as interpreted in above authori¬ 
tative cases should be applied to the intangible assets 
notwithstanding the fortuitous circumstance that the 
securities themselves, for safe keeping and conven¬ 
ience, but not in connection with any business there 
carried on by or for the owner, are temporarily else¬ 
where. In the eyes of the law, and as repeatedly as¬ 
serted by the Supreme Court of the District “though 
the will directed that securities be kept in the custody 
of the Fulton Trust Company in New York City, they 


were always subject to the order of this court, which 
might have required them to be brought here at any 
time” (R. 41), their situs for all purposes of adminis¬ 
tration including the incidental purpose of taxation 
whether by way of inheritance, transfer or property 
imposition, was and remains at the domicile of thbir 
deceased owner. 

I 

The taxing laws of the District of Columbia, abojve 
cited, make this clear. The amendments thereto |of 
July 3,1926 (44 Stat. 833, c. 759, sec. 2), and February 
18, 1929 (45 Stat. 1227, c. 259, sec. 4), which declared 
any person “maintaining a place of abode in the Dis¬ 
trict of Columbia on” specified dates and for a speci¬ 
fied number of months, formerly six, now three, a| 
terior thereto “shall be considered a resident of t 
District of Columbia for the purpose of taxation on ijis 
intangible personal property wherever located,” ha^e 
no bearing upon the earlier and still-existing pro¬ 
visions imposing tax on intangibles with situs either 
actual or constructive by virtue of “mobilia seqmmtur 
personam” at domicile of the deceased owner. 

The laws of 1902 and 1917 specifically applied to 
estates of deceased persons who had been domiciled in 
the District of Columbia, whether “owned or held jin 
trust or otherwise,” and whether in the hands of ajiy 
“executor or trustee.” 

The amendments of 1926 and 1929 supplement and 
enlarge the scope of the correlated provisions of the 
Act of March 3, 1917, supra. They add to the classes 
of taxable persons identified in the earlier statute, 


t 


n- 
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another class. In the earlier statute the impingement 
of the tax depends upon situs, whether actual or con¬ 
structive, of the intangibles within the District; in the 
latter such impingement depends solely upon the main¬ 
tenance ‘‘of a place of abode in the District of Colum¬ 
bia ” by owner on certain dates and for specified 
periods, irrespective of the situs of the intangible 
property itself. 

So considered, the earlier acts and the amendments 
thereof supplement each other and constitute an under¬ 
standable and easilv workable whole. Considered 
otherwise, they criss-cross each other and inevitably 
will lead to confusion and grave injustices in their 
application. 

For an extensive and interesting note on “Situs for 
property taxation * * * of personal property held 

by testamentary trustees or by executor or adminis¬ 
trator,” see L. R. A., 1915-C, pp. 949-959. In reading 
this note and the cases therein digested the probable 
bearing of the late cases in the Supreme Court of the 
United States above cited constantly should be borne 
in mind. 

See also Cooley, Taxation (4th Ed.), Vol. 2, Secs. 
471 et seq, and the many cases therein cited. 

Taxes on intangibles, recurring annually, were prop¬ 
erly paid out of income. 

It is respectfully submitted that respondents, 
whether as executors or trustees, in paying to the Dis¬ 
trict of Columbia taxes assessed on the intangible per¬ 
sonal property of decedent’s estate did but do what 



51 


the law, both of decedent’s domicile and of the situh of 
his personal estate, both tangible and intangible, re¬ 
quired them to do. In approving their annual accounts 
in which such payments were severally and separately 
shown, the Supreme Court of the District of Columbia 
adjudged that annual and recurring taxes so $aid 
properly were chargeable against income. That | the 
Court’s ruling on this point was correct, requires no 
extended argument. 

See II Perry on Trusts (6th Ed.), pp. 915, f)16, 
where it was said: 

“The ordinary taxes and expenses in the (fare 
and management of the capital, are charge^ on 
a life estate, to be paid out of the income, put 
in some cases where an arrangement which 
gives rise to taxes is entered into for the benefit, 
of both capital and income, the taxes may be 
divided between them. The income of a trust 
estate must bear the expense of administer¬ 
ing it.” 

And in Loring’s “A Trustee’s Handbook” (3d Ed.), 
it is stated “the tenant for life pays ordinary taxes.” 

See also Rothschild v. Weinthal, 191 Ind. Reps, j 85; 
17 A. L. R. 1377, and note, p. 1384. J 

It is respectfully submitted that the decree appealed 
from should be affirmed. j 

FREDERIC D. McKENNEY, j 

JOHN S. FLANNERY, j 

G. BOWDOIN CRAIGHILL, | 

Attorneys for Appellee j?. 
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JANUARY TERM, 1932. 


No. 5626 


JAMES McDONALD, Jr., Appellant, 


vs. 


FULTON TRUST COMPANY OF NEW YORK a^d 
JOSEPH S. GRAYDON, Trustees of Estate of 
James McDonald, Deceased. 


SUPPLEMENTAL BRIEF ON BEHALF OF 

APPELLANT. 


So as to make clear the issues, we desire to s^iy 
that we are not attacking the good faith of the trus¬ 
tees, nor the right of the trustees to be credited with 
the sums paid for District of Columbia taxes, or any 
other items set out in the various accountings. The 
real question is the error of the lower court in hold¬ 
ing, in the decree complained of by the bill of review, 
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that the sums 1 paid for these taxes should be charged 
against income instead of corpus. If this was an error 
it appears on the face of the decree complained of and 
obviously falls within that class of errors, apparent 
on the face of the record, that may be corrected by 
a bill of review. 

Adversary counsel’s only answer to this contention, 
set out in our original brief, is to quote from Perry 
on Trusts, pp. 915-6, as follows: 


“The ordinary taxes and expenses in the care 
and management of the capital are charges on 
a life estate, to be paid out of the income. But 
in some cases where an arrangement which 
gives rise to taxes is entered into for the benefit 
of both capital and income, the taxes may be 
divided between them. The income of a trust 
estate must bear the expense of administering 
it.” 


This correctly states the general rule, especially 
with reference to the rights of life tenants and re¬ 
maindermen. All the authorities agree, however, that 
a different intention may be shown by the creator of 
the trust, in which case all expenses of administra¬ 
tion may be charged to corpus. 

Anno. Cas., 1918E, p. 956. 

Re Tracy, 179 N. Y. 509. 

Clark v. Clark, 145 N. Y. 476. 

Matter of McQuade, 142 N. Y. Sup., 493. 

Robinson v. Bonaparte, 102 Md. 63. 

In the case at bar counsel for the trustees, in their 
brief in the original cause in this Court, correctly in- 
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sisted that the primary purpose of the testator ^as 
to leave his estate to his son (the appellant) and )iis 
two grandchildren then living. This Court, in con¬ 
struing the will and in ordering a restatement of jthe 
accounts, adopted that as the primary purpose of the 
testator. 

This Court has heretofore, after a full considera¬ 
tion of the will of the testator, set out in unmistakable 
terms his intention and the rights of the parties there¬ 
under. In our original brief we quoted from the de¬ 
cree of the Supreme Court of the District of Columbia 
with reference to the restatement of the account pur¬ 
suant to the decree of this Court. That decree 
lowed strictly this Court’s construction of the vvfilL 
This Court, in providing the manner in which jhe 
estate is to be ultimately divided between the skid 
James McDonald and his two sons, said: 

“That upon the death of the testator, James 
McDonald, the appellant, James McDonald, Jr., 
took a present vested interest in the undivi4ed 
one half of the testator’s estate after the pay¬ 
ment of debts, specific legacies, annuities, and 
costs of administration f the corpus thereof to 
be paid to said James by the executors under 
the will when his oldest child living at the tps- 
tator’s death shall reach the age of 30 year^.” 

It is therefore clear that this Court intended tljiat 
the corpus of the estate to be divided at the termina¬ 
tion of the trust was the remainder on hand after t!he 
payment of debts, specific legacies, annuities and cojsts 
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of administration. Clearlv, therefore, the ordinary 
rule as to the payment of costs of administration, in¬ 
cluding- taxes, on an estate to be divided between a 
life tenant and a remainderman, has no application. 
As stated, ordinarily the costs of administration are 
payable out of income. In this case it has been clearly 
ordered, both by this Court and the Supreme Court, 
that the costsi of administration are to be paid out of 
corpus. Inasmuch as taxes are both debts and costs of 
administration, the question is not open for dispute. 

Even as between life tenants and remaindermen, un¬ 
usual taxes or costs incident to litigation or court pro¬ 
ceedings are chargeable to corpus and not to income. 

Re Gartenlaub, 16 A. L. R. 526. 

Re Osborne, 209 N. Y. 450. 

Re Schaeffer, 222 X. Y. 533. 

Sheffield v. Cook, 39 R. I. 217. 


Adversary counsel concede that neither the trustees 
nor the beneficiaries reside in the District of Columbia, 
and that the trust fund is kept in New York. They 
insist (and the lower court adopted their view) that 
inasmuch as the trust fund is being administered in 
the District of Columbia in this proceeding and is 
under the control of the court, they properly recog¬ 
nized and paid the assessments. Therefore, if these 

assessments were valid it was strictly because of the 

* 

administration of the trust in this Court and it was 
therefore an incidental expense of the administration 
thereof. While one of the points relied on in our 
main brief is that the taxes assessed on intangibles is 
invalid, and the trustees were not legally bound to pay 



the same, yet we call the court’s attention to the fict 
that we are not asking that the trustees’ accounts jbe 
surcharged or that they be required to recover back 
such payments by suit. For the purposes of this ca^e, 
it is not necessary for this Court to pass upon the 
validity of said intangible taxes or their payment. 
We will be content to have this Court declare that the 
payments thus made should be charged to capital ahd 
not to income. 

The management of the trust during the vears for 
which these taxes were assessed added very greatlv to 
the value of the corpus (R., p. 25). There was a profit 
in the resale of some of the securities during the vear 
1926 of $582,182.96, which the trustees treated as “cap¬ 
ital net gain” (R., p. 22) and which the court treated 
as a part of the corpus and would not allow credited 
to income (R., p. 40). 

It is, therefore, entirely proper that the expenses 
of administering this estate should be paid out of the 
corpus , including capital net gains. This is especially 
true in view of the fact that the only reason for paying 
these taxes is the fact that the estate was being admin¬ 
istered in the courts of the District of Columbia. 

In this view of the case it is immaterial whether or 
not the assessments were valid. Having been paid jin 
good faith and the trustees having been properly 
credited with the payments, no objection having been 
made then or now to the fact that they have been so 
credited, the primary question is, therefore, whether 
or not the court erred in holding that the payments 
should he charged to income instead of corpus . To 
the trustees the question is important only as a matter 
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of bookkeeping. To the appellant it is a matter of im¬ 
mediate importance. 

If we are right in our construction of the decree of 
this court and of the supreme court, the question of 
the validity of the assessments is of no importance. 

The Decree Complained of Was Not a Consent Decree. 

Counsel for the appellees correctly state that con¬ 
sent decrees may not be revised or corrected on appeal 
or by bill of review. The decree we complain of was 
not in any sense a consent decree. Every question in¬ 
volved was contested and settled by the opinion of the 
court, and the decree followed strictly that opinion. 
R., pp. 40-44. 

A consent decree is a contract of the parties which 
the court permits to be entered of record. It is in no 
other sense the judgment of the court. Such a decree 
is entered pursuant to an agreement of the parties 
and not pursuant to the judgment of the court on con¬ 
tested issues. 

34 C. J., 129-130 (and cases cited). 

We quote: 

“A judgment by consent of the parties is a 
judgment the provisions and terms of which are 
settled and agreed to by the parties to the action 
in which it is entered, and which is entered of 
record by the consent and sanction of the court. 
It is not the judgment of the court, except in the 
sense that the court allows it to go upon the 
record and have the force and effect of a judg- 
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ment; it is the agreement of the parties, entered 
upon the record with the sanction and approval 
of the court, and is their act rather than that of 
the court. Where, however, the adjudication is 
one which is actually made by the court, aftbr 
due consideration and investigation, although 
the parties super add their consent thereto, it j is 
more than a mere contract in pais, and is not a 
judgment by consent.” 

It is true that the decree prepared by counsel fol¬ 
lowed strictly the opinion of the court and was marked 
approved by counsel for both sides. That, howevJr, 
had no other meaning* than an admission of counsel 
that the decree as drawn followed the opinion of the 
court. The decree contained what the court thought 
was right and not what counsel thought was right. 
Approving decrees for entry is a matter of almost mji- 
versal practice. 

In the case of Bank of Gauley v. Osenton, 435 S. j*C. 
the Supreme Court of West Virginia said: 

“In the present case the abbreviation ‘0. 1\.’ 

was written on the back of the order, followed bv 

• 

tlie signatures of counsel for plaintiff and de¬ 
fendant. We do not think that became a part of 
the order, nor should this conduct bind either 
party as entering consent to the order. We know 
that it is common practice even in hotly con¬ 
tested cases, either at law or in equity, when a 
final order or decree is to be prepared, for the 
court to direct the attorney of the prevailing 
party to prepare the order. The attorney do<^s 
so. He presents the order to the opposing ajt- 
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torney, who examines it, and if he considers it 

embodies correctly the decision or judgment of 

the court, lie ‘0. I\.’s’ it, initials or writes his 

name i under the abbreviation, usually on the 

back of the order, for the purpose of informing 

the court that he has inspected and approved 

the form. It is ‘O. K.’d’ in like manner bv the 

• 

attorney who prepared it, and is then presented 
to the court, where it is entered. Often this is 
done in order to save time of counsel, who do 
not want to take time to go into court, but who 
do not intend bv anv such conduct to agree that 
the order is proper, but that it merely embodies 
what the court has announced should be in it. 
To construe an order as a ‘consent order' 
merelv because it has indorsed on the back 
thereof the abbreviation ‘O. K.’ followed by the 
signature of counsel for the parties would not 
be in accord with the general practice. In all 
such cases to do so would preclude a dissatisfied 
party from prosecuting a writ of error or ap¬ 
peal, as a consent decree or order waives all 
errors and is not subject to review. We are sure 
that this is not contemplated by the parties un¬ 
der such form of indorsement. To hold other¬ 
wise would extend the meaning of the abbrevi¬ 
ation beyond its usual interpretation, which may 
and usually does mean ‘correct’, or ‘all right’, 
but either of these words indorsed on a form of 
judgment or decree would not necessarily mean 
that the party who wrote it and added his sig¬ 
nature thereto consented to the entrv of the 
judgment or decree so as to make it a consent 
judgment or a consent decree. Orders are often 
so indorsed by counsel for parties who at the 
time fully intend to prosecute a writ of error 
thereto or petition for appeal therefrom.” 
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In the case of Moore v. Crandall, 146 Iowa 25, tljie 
court say: 


“There is some dispute as to whether the 
form of decree as prepared was marked ‘O. I\.’ 
by an attorney for defendant before being 
entered of record. If so, this no more than ap¬ 
proved the form of the entry as expressing tl\e 
derision as announced by the court , and ought 
not to be construed as estopping a party frojn 
questioning the correctness of any ruling therein 
expressed.” 


See also S. F. Savings Union v. Mvcrs, 7 
Cal. 624. 
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In the decree complained of in the bill of review th|e 
court referred to the fact that the various accounts of 
the trustees had been approved without objection. 
This is true and we repeat that the trustees are en¬ 
titled to all the credits they have claimed in all their 
reports. It does not, however, prevent the questio^i 
being made that the taxes paid should be treated as ata. 


administration expense and charged to rather 

thjnTfrteflZP?. This court, and the supreme court in en¬ 
tering its mandate, ordered a restatement of the ac¬ 
count , not for the purpose of surcharging the trustee 
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or questioning any credits they had taken, but of hav¬ 
ing the corpus charged with administration expenses , 
debts , annuities , etc. 

It is also true that when the trustees filed theijr 
original petition asking the approval of their restate¬ 
ment. of the account, the appellant answered and iJi 
general terms admitted the correctness of the account. 
In the trustees’ petition they had not called to the 
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court’s attention any disagreement, between the trus¬ 
tees and the appellant, with reference to what items 
should be credited to income and what charges be 
made against corpus. Later, and before the petition 
was broiight to the court's attention , the trustees tiled 
a supplemental petition on September ^5ffi7calling the £ 3 
attention of the court for the first time by way of peti¬ 
tion to the fact that until the decision of this Court of 
Mav 3, 1926, thev had charged annuities, commission 
on income “and income and personal taxes" to in¬ 
come (italics supplied) and setting out also this and 
other controversies which had arisen between them 
and the plaintiff in this case over the proper allocation 
of said charges, and asking that the matter be deter¬ 
mined by the court (R. pp. 19-20). Thereupon the ap¬ 
pellant answered and set out his contentions, in which 
he particularly insisted that the amounts paid for 
District of Columbia taxes should not be charged to 
income (R. pp. 31-34). Adversary counsel say in their 
brief that appellant took the benefit of the matters de¬ 
cided in his favor by the decree. It is not insisted, 
however, that he received anything under this decree 
that he was not entitled to under this Court’s construc¬ 
tion of the testator’s will. He therefore could not be 
estopped by taking that to which he was clearly en¬ 
titled, and about which there is now no dispute, and 
has the right to contest as to those matters which were 
decided against him. 

It will be observed that five of the payments of taxes 
which are complained of were made after the filing 
of appellees’ petition of January 3, 1927; four of them 
were made after the supplemental petition of Sep- 


tember 23, 1927, was filed, and two of them after the 
answer of appellant to said original and supplemental 
petitions were filed (R. p. 65), making specific objec¬ 
tions to the charging* of said payments to income. 

So that this issue was properly made by proper 
pleadings, briefs were filed and the questions arguecj, 
and the erroneous decision we are complaining of, iix 

which the amount paid for taxes was ordered charged 

. ' 
to income, was a decree subject to review either bj r 

appeal or by bill of review. 
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